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Statement of Questions Presented 


| 1. Did the Federal Power Commission unlawfully authorize 
ithe merger of two regulated natural gas pipeline companies by 
‘applying an incorrect standard of public convenience and neces- 
sity ? 

2. Did the applicants fail to sustain the burden of proof as to 
public convenience and necessity ? 
| 3. Did the Federal Power Commission err in precluding the 
intervenors and others from examining into the costs and distri- 
‘butions thereof and into the impact of such upon rates and as to 
the distribution of such costs and rates upon existing and pro- 
spective customers ? 

4. By the failure of the Presiding Examiner to examine care- 
fully or at all the documents received in evidence as “unneces- 
‘ sary work” were the petitioners deprived of a full and fair hear- 
ing and due process of law? 

5. By adopting “the reasoning of the Presiding Examiner as 
set forth in his decision” did the Federal Power Commission 


deprive the petitioner of a full and fair hearing and due process 
of law? 

6. In disposing of the antitrust issue in the proceeding did 
‘the Federal Power Commission err in taking official notice of 
matters not yet in esse without notice to the parties and without 
furnishing them opportunity for rebuttal ? 
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Jurisdictional Statement 
This proceeding by the State of California (California) is 
brought by a petition filed pursuant to the provisions of Section 
19(b) of the Natural Gas Act, Act of June 21, 1938, c. 556, 52 
Stat. 831, 15 U.S.C. § 7171r(b), as amended. 
Section 19(b) of the Natural Gas Act provides in part as 
follows: 

“(b) Any party to a proceeding under this act aggrieved 
by an order issued by the Commission in such proceeding 
may obtain a review of such order in the circuit court of 
appeals of the United States for any circuit wherein the 
natural-gas company to which the order relates is located or 
has its principal place of business, or in the United States 
Court of Appeals for the District of Columbia, by filing in 
such court, within sixty days after the order of the Commis- 
sion upon the application for rehearing, a written petition 
praying that the order of the Commission be modified or 
set aside in whole or in part. * * *” 


By applications filed on August 7, 1957, by the El Paso Natural 
Gas Company (El Paso) and the Pacific Northwest Pipeline Cor- 
poration (Pacific), approval was requested of the Federal Power 
Commission (Commission) of the acquisition by El Paso by mer- 
ger of all of the facilities of Pacific Northwest (R. 12735-13093). 

By Notice of Intervention, filed on August 27, 1957, California 
intervened in said proceedings (R. 13094-13099). On September 
8, 1958, California filed a “Motion on Behalf of the Attorney 
General of the State of California to Stay Proceedings” (R. 14743- 
14760). California asked the Commission to delay the adminis- 
trative proceedings until such time as the antitrust issues of the 
case were resolved by a Federal court. On September 15, 1958, 
the Commission denied the Motion (R. 14785-14786). Hearings 
commenced before the Commission on September 17, 1958 (R. 1). 
Presiding Examiner Kelly issued his decision on November 20, 
1959 (R. 14851-14912) and California filed exceptions thereto 
(R. 14993-15011). 
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On December 10, 1959, the Commission heard oral argument 
and thirteen days thereafter, on December 23, 1959, the Com- 
mission issued its Order Issuing Certificates of Public Conven- 
ience and Necessity Authorizing Merger with Conditions and 
Adopting with Modifications the Decision of the Presiding Exam- 
iner (R. 15024-15037). On January 20, 1960, within thirty days 
of the Commission's order, as required by Section 19(a) of the 
Natural Gas Act, California filed with the Commission a Petition 
for Rehearing and, at the same time, requested that the decision 
be stayed pending disposition of the petition (R. 15066-15085). 

On February 17, 1960, the Commission issued its Order Deny- 
ing Petition for Rehearing and Stay (R. 15086-15089). 

Within sixty days after the order of the Commission denying 
rehearing, California filed with this Court its Petition for Review, 
pursuant to Section 19(b) of the Natural Gas Act. 


Statement of the Case 
This case concerns the validity of an order of the Commission 
terminating proceedings under Section 7(c) of the Natural Gas 


Act (52 Stat. 825 (1938), as amended, 56 Stat. 83 (1942); 15 
U.S.C. §717£(c)) whereby El Paso was authorized to acquire 
the facilities of Pacific. 


The El Paso Natural Gas Company. 


El Paso was originally organized to bring gas to the area in 
and around El Paso, Texas, in 1929. In 1946 El Paso received 
authorization to deliver gas to the Southern California Gas Com- 
pany and the Southern Counties Gas Company of California. 
In 1949 El Paso was authorized to deliver gas to the Pacific Gas 
and Electric Company of California. El Paso then became the 
sole out-of-state supplier of natural gas to California. El Paso has 
experienced phenomenal growth. 

Initially in 1929 its pipeline was 200 miles in length with a 
delivery capacity of 36,000,000 cubic feet (Kayser R. 1244). 

Presently its system is 6700 miles of main and lateral pipelines 
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with a certificated delivery capacity of approximately 2.7 billion 
cubic feet of gas per day (Holik R. 401-2). 

Today El Paso is one of the largest nonfinancial corporations 
in the United States. At the end of 1957 it ranked 29th in size and 
the largest of the natural gas companies. It controls and has 
interests in natural gas properties extending from western Canada 
to the Republic of Mexico, and from Oklahoma to the California 
border (Kayser R. 1244-1248; Exh. 1—R. 2915). 


The Pacific Northwest Pipeline Corporation. 

Pacific is engaged in the production, purchase, exchange, trans- 
portation and marketing of natural gas and is a natural gas com- 
pany within the meaning of the Natural Gas Act. By Opinion 
No. 271 rendered on June 18, 1954, by the Commission, Pacific 
was authorized to construct and to operate pipeline facilities for 
the transportation and sale of natural gas in Colorado, Utah, 
Wyoming, Idaho, Oregon and Washington extending from the 
San Juan Basin in New Mexico and Colorado via Boise, Idaho 
and Portland, Oregon to various points in the state of Washing- 
ton. Actual construction was commenced in June 1955 and the 
project was substantially completed so that the deliveries com- 
menced in the latter part of 1956 (Exh. 1—R. 2915, Holik R. 
411-414, 2323). 


The State of California. 

The dependence of California upon natural gas as a fuel is 
unique among the states in the United States. California does not 
possess coal deposits sufficient for energy requirements. It is de- 
pendent upon natural gas for its energy needs and approximately 
three quarters of the natural gas utilized in California comes 
from out-of-state sources. Ninety percent of all homes in Cali- 
fornia are heated by natural gas and California industry depends 
upon natural gas as a fuel. In California the percentage of total 
energy provided by natural gas is substantially greater than for 
the nation as a whole. 
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California gas distributing utilities presently purchase over 
2,000,000,000 cubic feet of natural gas daily for the California 
market requiring an expenditure of approximately $200,000 daily 
for such gas or over $200,000,000 annually. California takes in 
excess of ten percent of all of the natural gas moving in inter- 
state commerce throughout the United States and exceeds the 
volume of gas imported by any other state. 

The interest of California in this proceeding is evident. More 
than 80% of the customers of El Paso before merger resided in 
the State of California and the California ratepayers bear most of 
the costs of service of El Paso. (Exh. 83, R. 4436, 4461, Exh. 29, 
R. 3817, 3831). 


THE PROCEEDINGS BEFORE THE EXAMINER, THE EVIDENCE 
ADDUCED AND THE MERGER CHRONOLOGICALLY RELATED. 

The proceeding before the Examiner commenced on Septem- 
ber 17, 1958. There were 23 days of hearing between Septem- 
ber 17, 1958 and June 6, 1959. There were received in evidence 
500 exhibits. 


The History of Pacific. 

Pacific was incorporated under the laws of Delaware on June 2, 
1949. On June 18, 1954, Pacific was granted a certificate. Re: 
Northwest Natural Gas Company, Opinion No. 271, June 18, 
1954, 6 P.U.R. 3rd. 403. As the Opinion of the Commission 
stated at p. 418: 

“The Pacific Northwest is the one remaining large area of 
this country with a great need for natural gas but which is 
still without this highly desirable fuel and raw material. It 
is a section where great industrial expansion has occurred 
and is still in progress and one which has played and con- 
tinues to occupy a very important role in the national de- 
fense. The record amply demonstrates that it has a real de- 
sire and need for natural gas.” 


The Decision in discussing the future of Pacific stated this at 
p- 416: 
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“The economic feasibility of the Pacific project has been 
challenged. From a review of all the evidence we believe 
that Pacific’s estimates are reasonable and that its project 
is economically feasible. Under the rates proposed to be 
charged they can secure the estimated volumes and such 
rates will produce revenues adequate to cover operating ex- 
penses and taxes with sufficient return to insure the neces- 
sary financing.” 


The Operating Experience of Pacific. 

The predicted future financial condition of Pacific did not 
come to pass. Earnings did not come up to expectations (Kayser 
R. 96, 1575; Silloway R. 128). 


The Effort of Pacific to Enter the California Market. 


The map (Exhibit 1, R. 2915) depicts the proximity of Pa- 
cific to the California market. This fact was realized by the offi- 
cers of Pacific. Pacific was conceived with the thought of trans- 
mitting Canadian gas to California and also to eastern markets. 
As the witness Ray Fish, organizer of Pacific Northwest and for- 


mer chairman of its board testified: 

“Mr. Kurtz: Now, going over to the California market, 
Mr. Fish, let us go back before you were certified, before 
you received a certificate from this Commission. Back even 
then you studied the possibility of transmitting natural gas 
to California from Canada, did you not ? 

The Witness: Oh, I believe so, even from the beginning 
of time of the project we considered that there was going 
to be eventually large volumes that were going to be avail- 
able, and like all during the six or eight years of that proj- 
ect, we studied plans to fill I think every possible market in 
California. And likewise every possible market east. I mean 
I even talked with Northern Natural. I even talked with 
the Chicago market. I went back and made a deal with them 
and, yes, we were looking to move gas in every direction. 
We based our whole project on this general basic funda- 
mental fact, that Pacific was going to be the most unique 
pipeline system, the most unique natural gas transmission 
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system ever conceived. I still think it is great. We were going 
to connect up on that end in Canada and the south end with 
American reserves and we could flow it out in any direction 
to any market, and that was our basic concept of it.” (Fish, 
R. 1169-1170) 


Speaking of a possible pipeline to California Fish further 
stated: 

“Why, we most certainly could have financed a line, be- 
cause any line that we would have undertaken would have 
had to have been economically feasible. Therefore, we 
could have financed it.” (Fish, R. 119) 


In May of 1956, Fish discussed with Harold Quinton of the 
Southern California Edison Company the possibility of delivering 
Canadian gas to Edison. A letter agreement was entered into July 
30, 1956 and negotiations were undertaken (Fish, R. 1120, 1122). 

Fish entered into negotiations with the Pacific Gas and Electric 
Company and offered to furnish to them natural gas (Fish R. 
1122, Exh. 386, R. 7371, 7455). 


EI Paso and the Effort of Pacific to Serve California. 


El Paso acquired knowledge of the efforts of Pacific to gain 
entry to the highly profitable California market (Kayser R. 307, 
1653). Acting upon this knowledge Paul Kayser, President of 
El Paso flew to California in the fall of 1956 and discussed with 
Quinton of Southern California Edison Company the offer of 
Pacific Northwest to serve Edison. Kayser advised Quinton that 
any arrangements with Fish “would not be in the public interest’. 
Kayser told Quinton that he would oppose any purchase which 
did not take into account the fact that Edison was a customer of 
the Pacific Lighting Group gas companies (Kayser, R. 308, 1284, 
1605-1622). 

Competition existed between the two pipeline companies prior 
to the acquisition of the stock of Pacific in that Pacific was en- 
deavoring to enter the California market by selling to the Pacific 
Gas and Electric Company and to the Southern California Edison 
Company (Kayser, R. 1283-1284). 
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The Stock Acquisition and the Price Paid. 


During the formative period of Pacific El Paso became inter- 
ested in its purchase. Negotiations commenced in 1955 and were 
continuous from that time until the acquisition occurred (Steen, 
R. 1896-1898). At the same time Pacific was negotiating for 
entry into the California. market El Paso was attempting to ac- 
quire Pacific. On November 8, 1956, El Paso entered into a 
stock exchange agreement with Pacific and by May 1, 1957 El 
Paso had acquired 99.8% of the outstanding stock of Pacific 
(Exh. 386, R. 7371-7455, La Force, R. 188, Exh. 2, R. 2916- 
3005, Exh. 3, R. 3006-3048). 

El Paso considered that it was offering common stock having 
a pro forma market value of approximately $151,800,000 for 
Pacific's common. 

On the basis of market quotations on January 2, 1957, which 
of course reflects the El Paso offer, Pacific's common had a mar- 
ket value of approximately $93,400,000. At this same time Pa- 
cific’s common had a book value of approximately $29,770,131. 
El Paso paid $132,029,869 for Pacific over book value and in 
excess of $58,400,000 over market value, Norwood, Exh. 383, 
R. 7327-7350; Kayser, R. 1574-1579; La Force, R. 2119-2122). 


The Decision to Merge. 

The negotiations to acquire Pacific culminated in a contract 
dated November 8, 1956 between the stockholders of Pacific and 
El Paso (Exh. 2, R. 2916-3005). The merger decision was quickly 
made, indeed, almost casually so. Kayser had nothing before him 
by way of earnings report; no study upon which to make a judg- 
ment; no report from his staff. Such study as was made occurred 
“probably in a plane, likely as any—that is part of my business, 
day in and day out, in El Paso, Houston, New York, with that 
data in front of me’ (Kayser, R. 1454-1456, 1507). On June 8, 
1957 the offer of El Paso was made to Pacific stockholders and 
the exchange offer closed on May 1, 1957 at which time El Paso 
acquired most of the outstanding stock of Pacific. 
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On December 31, 1956, the Securities and Exchange Commis- 
sion wrote a letter to El Paso concerning a possible violation of 
the antitrust laws. In response thereto El Paso stated that on No- 
vember 15, 1956, Paul Kayser, President of El Paso and Arthur 
S. Dean of Sullivan and Cromwell, attorney for El Paso met with 
the Attorney General of the United States of America and mem- 
bers of his staff and submitted certain information to them. On 
the same day—November 15, 1956—Kayser had a conference 
with the commission (Kayser, R. 73). 

On July 22, 1957, the United States Attorney General, com- 
menced an action against El Paso and Pacific under Section 7 of 
the Clayton Act, (Act of Oct. 15, 1914, c. 323, § 7, 38 Stats, 731; 
as amended Dec. 29, 1950, c. 1184, 64 Stats. 1125; 15 U.S.C., 
§ 18) alleging that by its purchase of Pacific stock El Paso was 
lessening competition and tending to create a monopoly (United 
States v. El Paso Natural Gas Company and Pacific Northwest 
Pipeline Corporation, Civil Action No. 143-57 U.S.D.C. for Utah, 
Central Division). 

Within two days of advice by the Attorney General that a suit 


would be filed each company’s Board of Directors met and au- 
thorized the filing of applications with the Commission (August 
7, 1957). 


APPLICANTS’ THEORY OF PUBLIC CONVENIENCE 
AND NECESSITY. 
The asserted benefits which applicants sought to demonstrate 
were: 

1. An improved gas supply and utilization of gas re- 
serves; 

2. A financially stronger gas supplier; 

3. Expanding, improved gas service associated with al- 
leged increased flexibility; and 

4. Benefits to the public from the standpoint of lower 
rates. 
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An Improved Gas Supply and Utilization of Gas Reserves. 
A. ADDITIONAL CANADIAN GAS. 


Applicants’ showing of benefits from an improved gas supply 
and utilization of gas reserves can be summarized by stating that 
Canadian gas because of merger would be available to customers 
of the system (Kayser, R. 68-69). 


B. CANADIAN GAS WITHOUT MERGER. 

The record shows that by contracts executed between Pacific 
and El Paso any benefit attendant upon the accessibility to Cana- 
dian gas was in fact a reality—without the necessity of merger. 

In December 11, 1954, Westcoast and Pacific Northwest exe- 
cuted a contract which provided for the purchase by Pacific 
Northwest of 300 million cubic feet of gas per day from West- 
coast to be delivered at the Canadian boundary near Sumas, 
Washington. Also on December 11, 1954, El Paso contracted 
with Pacific Northwest to purchase from Pacific Northwest 250 
million cubic feet per day of this Canadian gas, to be delivered 
to El Paso at a point on the Pacific Northwest transmission line 
near Mountain Home, Idaho. On the same date El Paso, Pacific 
Northwest and Westcoast signed an agreement to cooperate in 
obtaining the necessary authorization for the proposed importa- 
tion of Canadian gas. 

The underlying purpose of these agreements was to facilitate 
the importation of Canadian gas by Pacific Northwest and the 
use of such gas by El Paso in meeting the demands of its mar- 
kets. El Paso planned to use this gas through the construction of 
a line from the Mountain Home delivery point in Idaho down 
to the California-Nevada border, where this Canadian gas would 
be delivered to El Paso’s California customers (Kayser, R. 54-55, 
336; Exh. 208, R. 6019-6045). 

The significance of the agreements is their date of execution 
—December, 1954—prior to stock acquisition. 

The benefits of additional Canadian gas were already accom- 
plished. 
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C. THE ARRANGEMENT WITH PACIFIC GAS AND ELECTRIC COMPANY. 
Additional Canadian gas was predicted as a benefit to the 
customers of the merged system by virtue of a contract arrange- 
ment with the Pacific Gas and Electric Company providing for 
the importation of gas at Kingsgate. 


D. THE ARRANGEMENT WITH PACIFIC GAS AND ELECTRIC COMPANY 
WITHOUT MERGER. 


The testimony of Paul Kayser is clear that this arrangement 
for the importation of additional Canadian Pacific gas by virtue 
of the Kingsgate contract was totally independent of merger 
(Kayser, R. 1525-1527). 


E. THE ROCK SPRINGS PROJECT. 

Applicants spoke of the benefits of additional Canadian gas 
coming to California through a proposed pipeline to be built at 
a point commencing near Rock Springs, Wyoming, extending 
across Utah and terminating at the California border south of 
Las Vegas. 


F. THE ROCK SPRINGS PROJECT WITHOUT MERGER. 


The testimony of Paul Kayser is that the Rock Springs project 
could be carried out totally independent of merger (Kayser, R. 
1714-1719). 


A Financially Stronger Gas Supplier. 

Applicants’ case here rested upon assertions that merger would 
result in an improved financial position to Pacific. Nowhere in 
the record is testimony that absent a merger Pacific could not im- 
prove its financial position. 


A. AFINANCIALLY STRONG SUPPLIER WITHOUT MERGER—RATE INCREASE. 

The financial position of Pacific could have been improved 
without merger by the simple expedient of requesting an increase 
in rates from the Commission (Fish, R. 1132). 
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Ray Fish sounded a note of optimism concerning its future. 
This is his opinion, he being the organizer and promoter of the 
venture as to its future: 

“But I would say that Pacific would have had to have 
taken steps to correct its financial condition, which it could 
have done—I think various avenues were open—and then it 
could finance. And I have never seen one of these pipelines 
yet, one of these new pipeline projects being created that 
did not have some difficulty in their initial years. In fact, I 
will even go beyond pipelines. It seems like most every busi- 
ness has crisis after crisis. 

But work twelve more hours a day and you get out of it.” 
(Fish, R. 1194-1195) 


Silloway, President of Pacific Northwest, stated this with ref- 
erence to restoring Pacific's economic health: 

“Q. And you planned to make it a sound, substantial, 
going company, did you not? 

A. I certainly did; yes, sir. 

Q. And if you had continued as President of that com- 
pany and had remained independent, you could have done 
just that, could you not? 

A. Well, Mr. Kurtz, whether I would have had the 
ability to bring that about or not, I do not know. But Pa- 
cific faced a substantial number of problems. It might have 
been necessary to request a larger rate increase than we in 
fact did, and—well, a number of other things might have 
been necessary that we did not, in fact, do.” (Silloway, R. 
1782-83) 


B. PACIFIC'S EARNINGS COULD BE IMPROVED BY RECOVERING COST OF 
SERVICE ON PIPELINE SALES. 


Pacific sold natural gas to other pipeline companies—Moun- 
tain Fuel Supply, Colorado Interstate Gas Company, and El Paso 
Natural Gas Company. Pacific did not recover the full cost of 
service for gas delivered to the other pipeline companies. 

Exhibit 422, prepared by witness Simonds, of the Bureau of 
Gas Rates and Certificates of the Commission, disclosed under- 
charges to Colorado Interstate and Mountain Fuel Supply for the 
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year 1958 of $5,478,675, and the amounts for each year through 
1964, which total $32,993,307. These include the undercharges 
to El Paso commencing in the year 1960 (Simonds, R. 2759-2761; 
Exh. 422, R. 8152-8153). 

The testimony of witness Copp, Vice President of Pacific in 
Charge of Rates and Sales, disclosed no reason why Pacific should 
not recover the full cost of service for gas sales to other pipeline 
companies. In accord is the testimony of Mr. Steen, Vice Presi- 
dent and Manager of Pipeline Operation, and Mr. Silloway, a 
director of El Paso and Pacific and past president of Pacific 
(Copp, R. 2628; Steen, R. 2072; Silloway, R. 1880-1881). 


The Financial Position of El Paso by Virtue of Stock Acquisition. 


El Paso historically had been paying a dividend of $1.30 on 
each of its shares of common stock. To acquire Pacific, El Paso 
issued 5,226,903 shares of additional common stock. There was 
a one year restriction upon the new issue against payment of 
dividends but commencing thereafter there was also a dividend 
requirement—earnings permitting—of $1.30 on each of the addi- 


tional newly issued outstanding shares of common. The sum total 
required to service such shares was $6,794,974 (Kayser, R. 1574- 
1579). 


EI Paso's Solution to a Diminished Earnings Position. 

El Paso stated its future course of action and its cure for earn- 
ings deficiencies. LaForce, Director and Vice President of El 
Paso, stated that no rate increase would be visited upon the con- 
sumers of Pacific. Instead, his recommendation was that a rate 
increase application be filed as soon as possible upon the Cali- 
fornia system and that an increase in rate of return be sought 
(La Force, R. 2140). 


The New Rate Filing. 

On February 23, 1960, in Docket No. RPGO-3, El Paso filed 
for additional rates, in the amount of $22,085,625. This was im- 
posed upon the El Paso system and not the Pacific system. 
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Benefits from Alleged Expanded and Improved Gas Service Without 
Merger. 

The record is quite clear that El Paso dominating and con- 
trolling its subsidiary had upon stock acquisition and without 
merger ready access to all Canadian and Rocky Mountain re- 
serves. So far as special benefits to the Pacific Northwest were 
concerned the only benefit mentioned in the record is considera- 
tion of the furnishing of gas through a line to Eugene, Oregon. 
No others are set forth in the record and service will be made 
to additional and new communities if such are “within economic 
reach of the combined pipeline system.” (Kayser, R. 1660-1670, 
Norwood Exh. 383, R. 7327-7349). 


Benefits to the Public from Standpoint of Lower Rates. 


El Paso stated on the record that if the merger were granted 
it would not make any application for a rate increase to cus- 
tomers of Pacific portion of the combined system until it had 
operated the merged facilities for at least one year. 

California and Commission staff counsel sought to make in- 
quiry, by way of cross-examination of applicants’ witnesses, as 
to the rate impact which would result from merger. As the 
transcript reads: 

“Mr. Bennett: Mr. Examiner, I think the question is 
quite proper. I think it relates to what was said upon direct 
examination concerning the vast benefits to the entire West 
so far as this merger is involved. There was no hesitancy in 
telling us about the benefits. We simply want to know who 
is going to pay the cost of this. Now, surely if El Paso is 
so positive concerning the existence of benefits, they must 
have some notion of how these benefits are going to be paid 
for, by whom, what states as against other states. (R. 1553). 
* * * * * * * 

“Mr. Kurtz: I rose, Mr. Examiner,—I am sure Mr. Ben- 
nett and I might be entirely at odds in this particular point. 
But what we are concerned here with is the effect upon the 
consumer, and one of those effects is what he pays for the 
gas. 
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Presiding Examiner: Oh, yes. 

Mr. Kurtz: Now, it is true that they have rates on file, 
and those rates will be changed as they go down through 
time. But what we are now concerned with in a merger is 
what is the effect upon that consumer, amongst other things. 
And the only thing that we can do is to look to the future 
and see what those costs are going to be to that consumer. 

Presiding Examiner: That is right, but— 

Mr. Kurtz: The costs I am talking about. And I think 
we have used this term ‘rates’ and ‘costs’ interchangeably, 
but there is entirely—do not think we are here trying to say 
that El Paso has to charge a certain rate, but we are here, 
and one of the issues is what those costs are going to be to 
the consumer as projected. 

Presiding Examiner: Yes, but Mr. Bennett's question is 
which consumer, as I understand it. Am I wrong about that? 
Which consumer is going to bear that cost? 

Mr. Kurtz: And which consumer bears that cost, whether 
it is the California companies or the Pacific Northwest Com- 
pany, is important. 

Presiding Examiner: I agree with you that it is impor- 
tant, but how is it going to be determined except in a rate 
case is all I know. 

Mr. Kurtz: Right from these figures they already have 
in the record. That is what these are all about, the economic 
studies they put in here. El Paso itself can make that deter- 
mination (R.1554-1555). 


* * * * * * * 


Mr. Kurtz: How are you going to determine which cus- 
tomers benefit? Frankly, on this matter, if you are going to 
separate out these companies and put them together, they 
are not the same as if they were two wholly independent 
companies. And what is the effect of that going to be on 
cost to the consumer? I think that is very vital. 

Presiding Examiner: I do, too, Mr. Kurtz, but how are 
you going to handle it? How are you going to handle it for 
this record? 

Mr. Kurtz: Going to handle what? 

Presiding Examiner: How are we going to make a de- 
termination of which consumers, how are we going to know 


15 


which consumers, are going to bear it until the Commission 
so determines? 

Mr. Bennett: Mr, Examiner, I did not ask which cus- 
tomer is going to bear it. If you look at the record, I did 
not ask if California was going to pay for this. I asked how 
he was going to treat it accountingwise, rolled in, or what 
method. You can draw your own conclusions as to who is 
going to pay for it after that.” 


Inquiry as to effect upon rates was not permitted. 

“Mr. Kurtz: Let me point out something to you here, 
Mr. Examiner. I get unduly alarmed at times of getting into 
a rate case. I know what they are. In fact, it was just called 
to my attention already in this record we have the very 
problem presented by the El Paso Company, Mr. Dunn’s 
allocation study. There are no rates filed for it, but it does 
allocate to the various customers gas costs put in by El Paso. 
And it is also required by the Commission's rules. 

The Witness: I am willing to answer the question. 

Presiding Examiner: That takes the pressure off me, if your 
counsel will go along with you. 

Mr. Kurtz: I am willing to say this, Mr. Bennett.” (R. 
1555-1556). 


Upon further effort to make inquiry as to the impact upon 
rates resulting from merger, the Presiding Examiner refused to 
permit inquiry in that direction. 

“Mr. Kurtz: You must remember, though, Mr. Exam- 
iner, what the rates may be in the future is an issue of this 
case. 

Mr. Grambling: Is what, Mr. Kurtz? 

Mr. Kurtz: Is an issue in this case. 

In other words, it is the effect upon the consumer. It is 
an issue in any certificate case, whether it is a merger or 
whether it is other, and it is properly so and recognized by 
the Commission in its rules.” (R. 1776). 

* * * * * * * 

Presiding Examiner: It seems to me there can be no ag- 
grievement when there is no dollar impact at the present 
time on the consumer. It is merely a question of determin- 
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ing the public interest, and you must have some general 
idea whether it is going to be an exportation [sic} of the 
customer—I realize all that. That is what the purpose of 
the certificate proceeding is. 

But when you get down to dollar impact, it does not 
come about until the rates are changed. 

Mr. Kurtz: Dollar impact on the company is shown by 
the Dunn study, I mean, on the consumer. That is shown 
by the Dunn study. That is the best we have at this time, 
and that is what we are talking about: What is the con- 
sumer interest? he is interested in service, he is interested in 
how much it is going to cost him. And there is one of the 
issues, cost. 

* * * * * * * 

Presiding Examiner: Well, unless I am directed to do 
so by order of the Commission, I am not going to make a 
rate case out of this—whether they are lawful under Sec- 
tion 4(a) or 4(b), whatever it is, of the Act. I am not 
going to do it unless directed to do it.” (R. 1728). 


The Benefit of Substantial Savings and Operating Expenses. 

El Paso testified that upon merger certain functions would be 
eliminated. Savings were predicted because of elimination of 
attorneys’ fees, printing costs, accounting fees and engineering 
costs. 


The Illusory Savings. 


So far as savings are concerned applicants presented no tangible 
evidence of any real savings. 

No jobs could be eliminated; no personnel would be replaced; 
all Pacific employees, if replaced, will be offered jobs with El 
Paso; El Paso had no intention of “laying off these 166 people” 
(Steen, R. 1969-1970, Silloway, R. 1785, Kayser, R. 1504, Steen, 
R. 2054). 

No savings resulted because of elimination of duplicate facili- 
ties. The only area in which duplicate facilities existed was the 
San Juan Basin and here, prior to the stock acquisition, this had 
already been accomplished between El Paso and Pacific through 
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an arrangement worked out in 1955 which eliminated any 
duplication and permitted the existing facilities to be utilized 
to their maximum (Holik R. 413). 

Upon merger, El Paso was required to refund a substantial 
portion of Pacific's outstanding debt at interest rates higher, 
under current market conditions, than Pacific’s interest rate on 
its bonds (La Force R. 2092-2097). 


THE EXAMINER'S DECISION 


On November 20, 1959, Presiding Examiner Kelly rendered 
his proposed decision and report wherein he found the merger 
to be in the public interest (R. 14851-14912). 


THE ORDER OF THE COMMISSION 


On December 23, 1959, the Commission made its order issuing 
certificates of public convenience and necessity authorizing the 
merger (R. 15024-15037). The order adopted the Presiding 
Examiner's decision. It rejected the Commission staff position ‘that 
the necessary showing to justify the issuance of certificates of 
public convenience and necessity under Section 7 of the Natural 
Gas Act has not been made.” It stated: “we shall adopt the rea- 
soning of the Presiding Examiner as set forth in his decision and 
discussed briefly below in the light of the exceptions.” 

As to the public interest the decision found the benefits pre- 
dicted by the applicants. On the key question of rates, disputes 
as to increased costs and the concern of existing customers of 
El Paso in that regard the Commission stated “any effect which 
the merger may have on rates is not before us at this time” 
(R. 15033). The order found that the merger would result in 
savings that will tend to lower rates or prevent them rising more 
than they would otherwise. To the objection of California and 
the staff of the Commission that the Examiner did not take into 
account the shifting of costs from Pacific to El Paso customers 
the Commission agreed with the Examiner that the issue was 
not before them at this time but “is one for a rate proceeding” 
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(R. 15034). The Commission found that the merger will result 
in “lower rates” (R. 15029), and existing rates would be un- 
affected by the transaction. 

California petitioned for rehearing which petition was denied 
(R. 15066-15086). 


THE REMARKS OF THE PRESIDING EXAMINER 
SUBSEQUENT TO THIS PROCEEDING 


On March 14, 1960, in a hearing before the Commission held 
at Washington, D.C., in that proceeding entitled “In the Matter 
of Panhandle Eastern Pipe Line Company, Docket No. G-19780" 
Presiding Examiner Daniel J. Kelly stated this: 

“I just got through writing a decision back in November 
in the El Paso merger case, where it absorbed the Pacific 
Northwest Transmission Company. No intervenor opposed 
the merger except the State of California. The only issues 
the State of California made at the outset of the hearing 
was, we don’t want just one pipeline bringing gas into the 
State of California. 

* * * * * * * 

“There were 71 Items by Reference, making an equal 
500 documents that were to be considered in that case. 

I assure you, gentlemen, that when I searched the record 
for the things that were dispositive of the issue, I didn’t 
examine carefully 15 of those 500 documents. There was 
no occasion to. There was absolutely no occasion to examine 

_as many as 15 of those 500—maybe it was 25. 

Now, that is what I am talking about, all this unnecessary 
work that must be done, all this unnecessary overdoing of 
the case that must be done before we ever determine what 
the issues are.” 


Summary of Argument 
The applicants failed to present any convincing or substantial 
evidence that the public convenience and necessity required the 
merger. Predicted benefits were of a speculative nature, described 
in most general terms and absent proof of specific benefits. 
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The benefits stated by applicants were in being independent 
of merger or in the alternative because of El Paso’s control of 
Pacific were easily achieved through management decisions. The 
merger was unnecessary to such benefits and its approval on the 
theory of otherwise unrealized public convenience and necessity 
was erroneous. 

By precluding inquiry into economic impact and denying ex- 
amination upon future rate structure the Commission denied due 
process to California; created a record devoid of evidence upon 
an indispensible item of proof, to wit, public convenience and 
necessity measured in terms of the cost of merger to the consuming 
public; authorized a merger as being in the public interest with 
no inquiry of its cost impact to the public. 

The Presiding Examiner denied due process to California 
by failing to give proper consideration to the record and by 
adopting the reasoning and decision of the Examiner and in 
rendering a decision in haste the error was compounded by the 
Commission. 

The Commission deprived California of due process in dis- 
posing of the anti-trust issue by taking notice of other projects 
not in being. The Commission erroneously decided the anti-trust 
issue based upon the record before it. 


' Argument 
IL 


THE APPLICANTS FAILED TO DEMONSTRATE WITH ANY SUB- 
STANTIAL EVIDENCE THAT THE MERGER SUITS THE 
PUBLIC CONVENIENCE AND NECESSITY. 


At the outset in order to appraise applicants’ claims of great 
benefits attendant upon merger the very inception of merger 
should be understood. As pointed out hereinbefore and as re- 
ferred to in the Decision of the Presiding Examiner and in the 
Order of the Commission itself, this merger was stimulated by 
the knowledge that the Attorney General of the United States 
was about to proceed against applicants upon an alleged viola- 


20 
tion of Section 7 of the Clayton Act. So momentous a decision 
as this was not as might be expected preceded by specific studies, 
engineering calculations, precise data as to corporate prospects 
after the merger. In short, the decision to merge was compelled 
by a desire to avoid the consequences of an unlawful stock ac- 
quisition. 

It is California's position that the benefits asserted to exist 
were in reality afterthoughts conceived because of the necessity 
of demonstrating the desirability of the merger to the Commis- 
sion. 

If the benefits attendant upon merger are neither caused by 
it nor dependent upon it and if benefits not yet realized are pos- 
sible without a merger then these two propositions cast grave 
doubt upon the Order of the Commission that this merger was 
suited to the public convenience or to the public necessity. 


Canadian Gas Was Available Before Merger. 


The first benefit posed by applicants, to wit, an alleged im- 
provement in gas supply was clearly something that was in being 
as early as December 1954. This was the date of the contract 
between Pacific and El Paso for the delivery of Canadian gas to 
the El Paso system. This contract preceded the decision to merge 
by two years and demonstrates clearly that Canadian gas was 
already available to the system, that it was a benefit which was 
a reality, and that merger did not make it possible nor was it 
necessary to it (Kayser, R. 336; Exh. 208, R. 6019-6045). 

The supplying of the additional Canadian gas through the 
proposed Pacific Gas Transmission pipeline and the so-called 
Rock Springs project whereby El Paso proposed to construct a 
pipeline from Rock Springs, Wyoming to Las Vegas and into 
California was likewise not dependent upon the consummation 
of merger. 

Applicants’ witnesses testified unequivocally that all of these 
projects were done without reference to merger or independent 
of merger and indeed that such future arrangements as these 
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could be made whether merger occurred or not. In its decision 
the Commission relied heavily upon the benefits here discussed. 
The Commission devotes extended discussion under the heading 
“The Public Interest” to the question of “Improved Gas Supply 
and Utilization of Gas Reserves.” In approving the merger upon 
the theory that Canadian gas becomes available to the El Paso 
system the Commission necessarily is holding that the merger is 
necessary to achieving access to Canadian gas reserves. Such is not 
the case as we have pointed out and the order of the Commission 
is in error in this respect. 


Il. 


THE PUBLIC CONVENIENCE AND NECESSITY DID NOT REQUIRE 
THAT MERGER BE AUTHORIZED FOR THE PURPOSE OF 
RESTORING PACIFIC NORTHWEST TO A SOUND FINAN- 
CIAL POSITION. 


The record discloses that Pacific Northwest suffered under a 
depressed earnings condition from the date it commenced opera- 


tions. The expectancy of a satisfactory earnings position in the 
immediate future was unlikely. El Paso in seeking to justify the 
merger took the position that its financial strength would be the 
salvation of Pacific and indeed was necessary to that result. Simply 
stated, El Paso posed as a benefit the wedding of a financially 
healthful corporation to one in poor health, the result of which 
could only be a diminuation of the strong position of El Paso. 
This union of El Paso and Pacific served to dilute the earnings 
of El Paso, to weaken its financial integrity and to impose upon 
it a requirement to obtain increased earnings. 

The record is quite clear that El Paso acquired a pipeline cor- 
poration which contributed nothing upon stock acquisition to the 
joint operation of both companies, El Paso issued additional com- 
mon stock to acquire the assets of a corporation which could con- 
tribute nothing by way of earnings to the obligation upon the 
part of El Paso to service its existing outstanding common stock 
as well as to service the additional outstanding common to cover 
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the acquisition of Pacific (Norwood, Exh. 383 R. 7327-7350, 
Kayser, R. 1574-1579). 

The acquisition of Pacific and the dubious benefit to El Paso 
should be measured by a higher standard of public convenience 
and necessity. It is of little or dubious value to El Paso to have 
acquired a company which possessed an unsatisfactory financial 
history. The public convenience and necessity of El Paso’s exist- 
ing customers was not served in this regard nor can the acquisi- 
tion insofar as it detracted from the financial position of El Paso 
be considered a benefit. 

It should be pointed out that the condition of Pacific while 
less than expected and while deficient so far as earnings and 
earnings prospects were concerned was nonetheless not so drastic 
as to be incurable. 

The stated benefits with regard to the financial condition of 
Pacific should also be considered in the light of the fact that ap- 
plicants’ witness testified that Pacific's earnings would be im- 
proved by filing for an adequate rate increase and that a manage- 
ment decision to obtain full cost of service upon sales to other 
pipeline companies would have done much to cure Pacific. 


The Merger Was Unnecessary to Pacific's Financial Difficulties and 
Was Detrimental to El Paso's Financial Position. 

The management of Pacific was clear that by means available 
to it Pacific's financial position could be alleviated, improved and 
in time made whole. Ray Fish its principal organizer and past 
chairman of the board was quite clear that in dealing with the 
financial problems of Pacific that he would have filed for a rate 
increase. Such was not done because of the acquisition of Pa- 
cific by El Paso. Fish also was prepared to obtain additional mar- 
kets and to make additional sales (Fish, R. 1132). It should be 
recalled that Fish was negotiating with certain California gas 
distributing utilities to furnish natural gas to them and Fish en- 
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tertained no doubts but that ultimately he could obtain California 
customers and could finance a pipeline to California. As Fish 
stated it: 
“Why, we most certainly could have financed a line, because 
any line that we would have undertaken would have had to 
have been economically feasible. Therefore we could have 
financed it.” (Fish, R. 1191) 


Fish is clear that given time Pacific, a new company, could 
have been restored to satisfactory financial condition. The record 
is clear that Pacific had available to it means whereby its financial 
Position could be improved and in time completely restored. Ap- 
plicants’ own witnesses were clear that without merger such 
would have been realized. In failing to measure the additional 
cost thrust upon the public for the sake of benefiting Pacific the 
Commission committed error. The Commission evidently ignored 
the deficiency in earnings to Pacific because of its failure to re- 
cover its complete cost of service in delivering natural gas to 
other pipeline companies, Mountain Fuel Supply, Colorado Inter- 
state Natural Gas Company, and El Paso Natural Gas Company. 
The undercharges by virtue of these sales and revenue deficiencies 
which could have been cured and which could have been made 
into income to Pacific amounted to $32,993,307 (Simonds, R. 
2759-2761, Exh. 422, R. 8152-8154). 

Again since Pacific's position could have been cured without 
merger it is California's position that the public convenience and 
necessity has not been shown to require this merger, particularly 
in view of the increased costs which it brings about. 


Benefits Through Operating Economies Are Illusory. 


California, as well as other intervenors throughout this case 
had great difficulty in seizing upon any specific benefits which 
could be seen, evaluated and tested. Efforts to go behind the 
blanket description of “benefits” or matters such as additional 
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“flexibility” met with frustration for the most part (Fish, R. 1186- 
1187). After all the merger was conceived without the benefit 
of specific studies, evaluations or surveys as applicants have 
stated. In seeking to test applicants’ claims that operating effi- 
ciencies would result through merger applicants presented noth- 
ing concrete. Applicants apparently had not even made a study 
of economies to be achieved through merger. Supposed savings 
through elimination of duplicate jobs was pure unsupported 
opinion testimony and in fact work papers to justify such testi- 
mony were prepared by the applicants’ witness after he had testi- 
fied on direct examination (Steen, R. 172, 1957). Applicants 
management was clear in the record that no jobs would be elimi- 
nated and that all employees would be retained. The actual costs 
of Pacific in doing business were never considered and no study 
was made of Pacific’s system to determine if savings were pos- 
sible or even desirable (Steen, R. 1952, 1957, 1959). One of the 
exhibits offered by applicant, that of its Comptroller Norwood, 
disclosed that upon a merged basis over the years an increase in 
expenses for both El Paso and Pacific would occur (Norwood, 
R. 2344-2347, Exh. 383, R. 7327-7349). 

As to the elimination of duplicate facilities such had already 
been accomplished in the San Juan Basin which was the point 
of meeting of the two systems. There an arrangement was worked 
out between El Paso and Pacific in 1955. LaForce, Vice-President 
and Director of El Paso and Pacific represented on January 3, 
1957 to the Securities and Exchange Commission and on Janu- 
ary 8, 1957 to prospective investors in El Paso that a merger 
would necessitate the refunding of a substantial part of Pacific's 
outstanding debt—not a saving—to the contrary because of higher 
interest rates an increase in expense. 

All of these things here discussed were matters without con- 
tradiction in the record. The Commission either failed to con- 
sider them or failed to appraise them properly. 
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III. 

THE FAILURE OF THE PRESIDING EXAMINER TO GIVE FULL 
AND PROPER CONSIDERATION TO THE RECORD AND THE 
ADOPTION OF THE PRESIDING EXAMINER'S DECISION BY 
THE COMMISSION RESULTED IN ERROR. 

It has been stated herein that the Presiding Examiner in an- 
other proceeding entitled In the Matter of Panhandle Eastern 
Pipeline Company,’ Federal Power Commission Docket No. 
G-19780, in the hearing held at Washington, D. C., on March 14, 
1960, said, with reference to the merger case: 

“T assure you, gentlemen, that when I searched the record 
for the things that were dispositive of the issue, I didn’t 
examine carefully 15 of those 500 documents. There was no 
occasion to. There was absolutely no occasion to examine as 
many as 15 of those 500—maybe it was 25. 

“Now, that is what I am talking about, all this unneces- 
sary work that must be done, all this unnecessary overdoing 
of the case that must be done before we ever determine 
what the issues are.” (Tr. 584-585, Docket No. G-19780) 


The order of the Commission adopts, the decision of the Pre- 
siding Examiner, and carries with it whatever exists by way of 
error. This deficiency upon the part of the Examiner is particu- 
larly significant in view of the fact that a period of but thirteen 
days elapsed from the date of the oral argument to the date of 
the final decision. While we are familiar with the presumption 
that that official duty has been regularly performed, nonetheless 
it is our position that the presumption has been met and defeated 
by the gratuitous statement of the Examiner in the Panhandle 
Eastern Pipeline Company proceedings. 

The Law is quite clear that the parties to the proceedings are 
entitled to due process and to a full and fair hearing. 

In Morgan v. U.S., 298 U.S. 468, the Court said at page 481: 
“* * * [The weight ascribed by the law to the findings * * * 
rests upon the assumption that the officer who makes the 
findings has addressed himself to the evidence and upon 
that evidence has conscientiously reached the conclusions 
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which he deems it to justify. That duty cannot be performed 
by one who has not considered evidence or argument. It is 
not an impersonal obligation. It is a duty akin to that of a 
judge. The one who decides must hear.” 


The 500 pieces of evidentiary matter received because admis- 
sible were before the Examiner. Their admissibility obviously 
rested upon the proposition that they were relevant, competent, 
and material, which is but another way of saying that all of 
them were significant to the case and to its outcome. They were 
not to be ignored, or passed over lightly, because of expediency 
or because, in the judgment of the Examiner, they posed “un- 
necessary work.” 

As stated in Ohio Bell Telephone Co. v. Public Utilities Com- 
mission of Ohio (1937), 301 U.S. 292 at 305, with reference to 
an administrative proceeding and the requirement of the rudi- 
ments of absolute fair play, “There can be no compromise on 
the footing of convenience or expediency, or because of a natural 
desire to be rid of harassing delay, when that minimal require- 
ment has been neglected * * *.” 

The basis for the decision in this case is that of the Presiding 
Examiner. The Commission itself stated, “We are approving 
the merger and adopting the Presiding Examiner’s decision.” At 
page 4 of the Order of the Commission, we find: “We shall 
adopt the reasoning of the Presiding Examiner as set forth in 
his decision * * *.” The evidence before the Examiner became 
crucial inasmuch as it was his reasoning, based upon the record 
and his consideration of the record, upon which the Commission 
reached its final order. 

The Rules of Practice and Procedure of the Federal Power 
Commission have a comprehensive scheme governing proceedings 
before the Commission. They provide for those things consistent 
with due process. 

While the realities of the administrative burden may mitigate 
from the absolute duty of a Commission to hear or to read literally 
every portion of the proceedings before it, nonetheless even ad- 
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ministrative expediency cannot dispense with some basic require- 
ments of due process. It can be said that expediency could not 
excuse want of notice or the requirement of a hearing. It can 
be said that at some point in the process either the agency or a 
designated officer must hear and examine the case before it. 
Failure to comply with this simple requirement results in a unfair. 
ness to the parties and a lack of due process. 


The Significance of the Omission upon the Part of the Examiner 
to Consider the Evidentiary Material Presented to Him. 

One of the key exhibits received in evidence by the Examiner 
was that of the witness Roberts, testifying on behalf of the 
intervenor Pacific Gas and Electric Company. 

Roberts’ Exhibit 423, prepared from data introduced by El 
Paso, showed cost both before and after the proposed merger. 
It followed the same methods of allocation utilized by El Paso; 
that is, a system-wide basis of allocating production cost and 
a zone basis for allocating transmission and storage cost. Produc- 
tion costs include all of El Paso’s costs in exploring, developing, 
and producing from its own wells, as well as the cost of pur- 
chased gas. 

Roberts’ exhibit also showed the effect of using the system-wide 
method of allocating transmission costs. For the year 1960, using 
the method employed by El Paso in its presentation, the exhibit 
shows that the cost allocated to P.G.&E. would be increased 
by $1,907,576 as a result of the merger. If the system-wide method 
of allocation were used by the Commission, this increase would 
total $7,206,506. Similarly, the costs allocated to P.G.&E. for 
the year 1962 would be increased by $2,664,670, following the 
zone method, and $4,520,043 if the system-wide method were 
utilized. 

This exhibit was indispensable to any lawful or complete de- 
cision as to merger in this case. As the record now stands, there 
is nothing indicatiing that consideration was given to it or that 
it was or was not one of the 15 or 25 documents examined care- 
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fully—or examined at all—by the Presiding Examiner. Petitioner 
asserts that it has been denied the full, fair hearing contemplated 
by law and that the proceedings were lacking in due process 
and for that reason the order founded thereon is void. 

With reference to increased costs after merger, a key exhibit 
was that prepared by Simonds, a public utilities specialist in 
the Bureau of Rates and Gas Certificates of the Federal Power 
Commission. Simonds prepared Exhibits 420, 421, which, based 
upon El Paso’s claimed costs, likewise showed the increased 
cost to existing El Paso customers if merger were to result. This 
doubt as to the precise exhibits not examined or not examined 
carefully cannot be pinpointed, nor can the precise exhibits not 
examined be stated. Nonetheless, it can with certainty be stated 
that only 15 or 25 of the exhibits were examined carefully, or 
examined at all. We could here recite endlessly all of the exhibits 
received in evidence, all of which had a bearing on the case, 
some obviously of greater significance than others, and many 
of which could be termed crucial to any full and fair consideration 
of the case. 


In short, failure to examine certain exhibits would result in 
erroneous judgment. 


IV. 


THE COMMISSION COMMITTED ERROR IN FAILING TO RE- 
CEIVE OR TO REQUIRE EVIDENCE OF THE EFFECT OF 
MERGER UPON RATES. 

Applicants posed benefits in the form of anticipated lower 
rates. The Decision of the Presiding Examiner itself discusses 
the question of rates. The decision refers to “Lower Rates in 
Prospect”; it recites “that no new rate increases to Pacific's present 
customers would be filed with the Commission for at least one 
year from the date of the approval of the merger by the Com- 
mission.” It discusses “Reasonable Anticipation of Lower Rates.” 
Here the Examiner discusses those factors “which may bring 
about lower rates for the consumers in all markets on the merged 
system.” 
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The Examiner's decision treats of ‘Future Rates.” Here the 

Examiner, after previously discussing “Lower Rates in Prospect” 
and “A Reasonable Anticipation of Lower Rates,” then states, 
“* * * [T The merger herein authorized is to have no effect what- 
ever upon any rate being paid by any customer of either El 
Paso or Pacific * * *. It must not be predicted here what the 
future rates will be * * *. Therefore, all evidence relating to 
future rates to be charged on the unified system is irrelevant. * * * 
This is not a rate proceeding and will not be permitted to become 
such.” 
The subject of rates was gone into by applicants in direct 
presentation. As a basic right upon the part of California to 
cross-examine, it was error to preclude inquiry into the impact 
of merger upon existing or future rates. 

Consistent with its obligation to authorize the acquisition under 
Section 7(c) only if such “is or will be required by the present 
or future public convenience and necessity,” the Commission was 
obliged to permit inquiry as to the impact upon rates, and as 
part of their burden of proof applicants were obliged to present 
such evidence. 


Previous Commission Decisions upon Rates. 


That the importance of rates looms large in certificate pro- 
ceedings cannot be disputed. It is significant that in those certifi- 
cate proceedings under Section 7 wherein projects of a major 
nature are proposed the Commission has taken evidence as to 
rates—specific future rates. There has been a consistent administra- 
tive position in this regard, which can be taken to be the admin- 
istrative construction of the requirements of proof under Section 7 
of the Natural Gas Act. From the first cases dealing with certifi- 
cate applications under the Natural Gas Act to the present, the 
requirement for rate evidence has not changed. From Kansas to 
CATCO (See infra) rates are indispensible in major certificate 
cases. 
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1939 Re Kansas Pipeline and Gas Company and North Dakota 
Consumers Gas Company, 2 F.P.C. 29 (1939): 

The opinion, at page 54, discusses "Proposed Rates and 
Revenues"—Section 7, Natural Gas Act (N.G.A.)—here 
the Commission rejected the application because of lack 
of a showing "with regard to the rates proposed to be 
charged," which resulted in "the present inadequate 
state of the record upon this matter” (55). 


1944 In the Matters of Hope Natural Gas Company, et al. 4 
F.P.C. 59 (1944): 
Section 7, N.G.A.—at pages 64 and 65 are set forth 
specific volumes of gas, with specific prices per M.c.. 
therefor. 


1944 In the Matters of Hope Natural Gas Company, et al. 4 
F.P.C, 161: 
Section 7, N.G.A.—at page 163 is the subject heading 
"Additional Evidence as to Proposed Rates." At page 
165 is found: 
“Upon the entire record, we find that the public 
convenience and necessity require the construction, 


operation and acquisition of the facilities * * *." 


Part of the entire record upon which the ultimate find- 
ing was made included a showing as to specific rates, 
to wit, a proposed rate of "35 cents per M.c.f. down- 
ward to 33' cents.” (Id. at 163) 


1946 In the Matters of El Paso Natural Gas Company, et al. 5 
F.P.C. 115, 64 P.U.R. (N.S.) 152: 
Section 7, N.G.A.—El Paso's application to construct a 
pipeline from Texas to California. At page 125 is this: 
"El Paso's Interstate Wholesale Rate—El Paso pro- 
poses to charge the California companies the follow- 
ing average rates * * * 15.08 cents per M.c.f. during 
the first year * * * 14.52 cents per M.c.f. during the 
second, third, and fourth years * * * 13.92 cents per 
M.c.f. in the fifth and succeeding years * * *." 


The Commission acted, "upon consideration of the rec- 
ord in this case" and upon finding that “applicants have 
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met the requirements for a certificate of public con- 
venience and necessity, and that the proposed construc- 
tion, operation, service, and sale are required by the 
present and future public convenience and necessity.” 
(Id. at 126) 


1947 In the Matter of Michigan-Wisconsin Pipeline Company, 
6 F.P.C. 1, 67 P.U.R. (N.S.) 427: 

Section 7, N.G.A.—at page 19 is the subject "Rates." 
The opinion states: "A block type of rate structure * * * 
is proposed as follows * * *." Specific rates are stated. 
“Applicant urges that this form of rate will give the 
consumer the full benefit of the storage features of its 
project." The Commission required further study of the 
Proposed rates “to determine whether the proposed 
rates * * * will assure the lowest reasonable ultimate 
consumer charges * * *." (Id. at p. 20) 


1948 In the Matter of Trans-Continental Gas Pipeline Company, 
7 B.P.C. 24: 

Section 7, N.G.A.—at page 38 of the decision is the 

subject heading "Tariff Proposals." The decision states: 


“During these proceedings the Applicant through 
its president submitted in evidence a tariff * * * con- 
taining proposed rates, charges and service provisions 
for the sale of gas to distributors for resale, This 
tariff contained a demand-commodity rate * * *" 


The Commission found "Applicant's proposed tariff and 
contemplated operations * * * are not in the public 
interest * * *."" (Id. at 39) 


1949 In the Matter of Trunkline Gas Supply Co., 8 F.P.C. 250: 
Section 7, N.G.A.—at page 257 appears "Tariff and 
Rate Proposals" and the opinion notes: 
“During the course of the proceedings Trunkline 
submitted * * * a proposed tariff containing a rate 
schedule * * *," 


1950 In the Matter of Texas Illinois Natural Gas Pipeline Co., 
9 F.P.C. 105: 
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Section 7, N.G.A.—at page |15 appears "Tariffs and 
rate proposals." The opinion contains a complete discus- 
sion in detail of demand and commodity charges, with 
specific prices per M.c.f. The certificate was granted 
because "The record shows and we find that natural gas 
service to these communities will be in the public inter- 
est ** *." (p. 121) 


1950 In the Matter of San Juan Pipeline Co., et al. 9 F.P.C. 170, 
84 P.ULR. (N.S.) 129: 
Section 7, N.G.A.—in considering the application and as 
one of the "issues * * * presented for further considera- 
tion and determination: 
"(B) Are the service agreements tendered by El 
Paso for the sale to its customers * * * such as will 
meet the requirements of the Commission's rules with 
respect to tariffs, and are the rates and charges to be 
made * * * consistent with the cost of rendering such 
service * * *." (p. 177) 


In the Matters of United Gas Pipeline Co., et al. 10 F.P.C. 
35: 
Section 7, N.G.A.—at page 45 appears "Rates and eco- 
nomic feasibility.” 
“For these two sales United proposes a rate con- 
sisting of $1.30 per M.c.f. per month of demand and 
13 cents per M.c.f. commodity * * *." 


There is extended discussion as to specific rates. 


In the Matter of Atlantic Gulf Gas Co., 10 F.P.C. 79, at 
83, 89 P.U.R. (N.S.) 272: 
Section 7, N.G.A.—a price of 30 cents per M.c.f. was 
proposed by applicant. Under the heading "Economic 
feasibility"— 
“* * * Applicant has stated that the 30 cents per 
M.c.f. rate is the lowest applicant can offer * * *" 


The Commission stated: 
"® ® ® We do not think that Atlantic Gulf has shown 
on this record that it is ‘able and willing properly to 
do the acts and to perform the service proposed.’ " 
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In the Matter of Northern Natural Gas Co., 11 F.P.C. 174, 
94 P.U.R. (N.S.) 485: 
Section 7, N.G.A.—at page 188: 

“Northern presented evidence concerning the eco- 
nomic and financial feasibility of its G-1618 project, 
its plans for financing the project, and the possible 
impact of such project upon Northern's existing rates 
subject to the jurisdiction of the Commission." 


Algonquin Gas Transmission Company, 12 F.P.C. 209: 
Section 7, N.G.A.—at page 219 the Opinion discusses 
“economic feasibility"; at page 220 is discussed: 

"* * * its proposed rate consisting of a demand 
charge of 4.25¢ per M.c.f. * * * and a commodity 
charge of 30 cents per M.c.f." 


Pacific Northwest Pipeline Corporation, 6 P.U.R. 3d. 403: 
Section 7, N.G.A.—at page 416: 
“Under the rates proposed to be charged they can 
secure the estimated volumes and such rates will pro- 
duce revenues adequate to cover operating expenses 
and taxes with sufficient return to insure the necessary 
financing." 


Northern Natural Gas Co., 14 F.P.C. 11, 9 P.U.R. 3d 8: 
Section 7, N.G.A.—at page 32 is set forth a specific 
demand and commodity charge. 


American Louisiana Pipeline Co., 20 F.P.C. 575, 21 P.U.R. 
3d 538: 
Section 7, N.G.A.—at page 588 proposed rates were 
discussed. 


Midwestern Gas Transmission Co., 22 F.P.C. 775, 28 P.U.R. 
3d 380: 
Section 7, N.G.A.—at pages 785 to 791 the Commission 
discusses rates. 


Midwestern Gas Transmission Co., 21 F.P.C. 653, 29 P.U.R. 
3d 586: 
Section 7, N.G.A.—at page 658: 
“It is ordinarily not possible to hold a full rate pro- 
ceeding before issuing each certificate of public con- 
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venience and necessity, but we are authorized to in- 
quire into rates proposed to determine whether they 
are consistent with the public convenience and nec- 
essity." 


1959 Transwestern Pipeline Co., 22 F.P.C. 391, 29 P.U.R. 3d 556: 
Section 7, N.G.A.—Transwestern's proposed rate sched- 
ule was offered, considered, part of it rejected and modi- 
fied. 


1960 Pacific Gas Transmission Co., Docket No. G-17350 et al.: 
Section 7, N.G.A.—''The Pacific Gas Transmission Tariff" 
is a subject heading (page 4 of Commission order). 


1960 El Paso Natural Gas Co., Docket No. G-16235, Examiner's 
proposed decision: 
Section 7, N.G.A.—rates proposed, considered, exam- 
ined and approved. "Rate Schedule G-1" an exhibit in 
case. 


Statutory History. 

The statutory history of Section 7 leads to the conclusion that 
in order to adjudge whether a project either by way of construc- 
tion, extension or acquisition is in the public interest that consid- 
erations of impact upon rates must be inquired into. As originally 
enacted on June 21, 1938, by Public Law 688, 75th Cong. Chapter 
556, Third Session (H.R. 6586), 52 Stat. 825, 15 U.S.C. § 717f, 
Sec. 7(c), provided that certificates of public convenience and 
necessity for construction, extension or acquisition should be given 
after due consideration to applicants’ ability: 

“* * * to render and maintain adequate service at rates 
lower than those prevailing in the territory to be served * * *.” 


Here specifically rate evidence was required in order that the 
Commission could adjudge and compare it to existing rates pre- 
vailing in the territory to be served. 

Subsection 7(c) was amended February 7, 1942 by Public Law 
No. 444, 77th Congress, Chapter 49, Second Session (H.R. 5249), 
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56 Stat. 83, 15 U.S.C. §717f. The present provisions of Section 
7(¢c) were adopted in 1942. The intention of Congress was to 
strengthen and to make more effective the Commission's regula- 
tion of natural gas companies and their rates. Under Section 7(c) 
as originally enacted the power of the Commission to control 
initiation of service was limited to situations in which a company 
sought to enter a market already being served by another natural 
as company. Section 7(c) was changed so as to require all persons 
to obtain certificates of public convenience and necessity authoriz- 
ing them to engage in jurisdictional services or to construct, extend 
or acquire facilities, the use of which would make them natural 
gas companies. 

The purpose of these amendments was explained by the House 
Committee on Interstate and Foreign Commerce in these terms 
(H. Rept. No. 1290, 77th Cong., 1st. Sess., pages 2-3): 

“* * * The bill when enacted will have the effect of giving 
the Commission an opportunity to scrutinize the financial 
set-up, the adequacy of gas reserves, the feasibility and 
adequacy of the proposed services, and characteristics of 


the rate structure in connection with the proposed construc- 
tion or extension at a time when such vital matters can 
readily be modified as the public interest may demand. * * *” 
(Italics supplied. ) 


And the Senate Committee on Interstate Commerce made a similar 
explanation (S. Rept. No. 948, 77th Cong., 2d Sess., pages 1-2): 
“Provisions of the Natural Gas Act empower the Com- 
mission to prevent uneconomic extensions and waste, but 

it can so regulate such powers only when the extension is 

to ‘a market in which natural gas is already being served 

by another natural-gas company.’ Thus the possibilities of 
waste, uneconomic and uncontrolled extensions are multiple 

and tremendous. The present bill would correct this glaring 
inadequacy of the act. It would also authorize the Commis. 

sion to examine costs, finances, necessity, feasibility, and 
adequacy of proposed services. The characteristics of their 

tate structure could be studied, * * *” (Italics supplied.) 


36 
It is significant that in the report of the Committee of the 
House and of the Committee of the Senate that both refer to the 
opportunity of the Commission to examine “characteristics of 
their rate structure.” 


The Natural Gas Act and the Regulations Under the Natural Gas 
Act. 


Section 7(d) of the Natural Gas Act provides that applica- 
tions for certificate: 
“shall be in such form, contain such information * * * and 
in such manner as the Commission shall by regulation re- 
quire.” (56 Stat. 84 (1942); 15 U.S.C. 717£(d)). 


Rule 157.16 of Regulations under the Natural Gas Act provides 
as follows: 
“157.16 Exhibits relating to acquisitions. 

In addition to complying with the applicable requirements 
of §157.14, every application involving acquisition of facili- 
ties shall be accompanied by the following exhibits: 

(a) Exhibit Q—Effect of acquisition on existing con- 
tracts and tariffs. A statement showing the effect of the 
proposed transaction upon any agreements for the purchase, 
sale, or interchange of natural gas, and-upon any rate 
schedules or tariffs on file with this Commission, together 
with pro forma rate schedule sheets, notices of cancellation, 
or other tariff filings required to be made with this Com- 
mission.” (18 C.F.R. 157.16). 


The Theory Underlying the Requirement of Data as to Impact upon 
Rates. 

The purpose of the Natural Gas Act has been stated many 
times from Hope’ to Phillips* to CATCO.* The Supreme Court 
has consistently held that it was enacted to prevent exploitation 
of the consumer and to assure unto him just and reasonable rates. 


1. Federal Power Com. v. Hope Nat-Gas Co., 320 U.S. 591, (1944). 

2. Phillips Petroleum Co. v. Wisconsin, 347 U.S. 672, (1954). 

3. Atlantic Ref. Co. v. Pub, Serv. Com. of New York, 360 U.S. 378, 
(1959). 
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A merger of such economic consequences is something which can 
be measured only in terms of cost to the consumer or at least 
cost and rate impact cannot be ignored in passing upon it. That 
merger is to have an effect upon rates is inevitable as the testi- 
mony and exhibits of the witnesses Roberts and Simonds dis- 
closed. The witness Simonds utilizing the recognized Commis- 
sion methods of distributing costs upon the merged system posed 
a total revenue deficiency for the merged system of $60,214,570 
in 1960 and $34,659,265 in 1962. This revenue deficiency must 
realistically be recognized as having an effect upon existing rates. 
The Commission is under a statutory duty at all times to author- 
ize and to maintain rates which are “just and reasonable” and no 
other. It hardly seems consistent with any sensible construction of 
the Natural Gas Act to permit applicants as here, to avoid the 
consequences of the requirements of the regulations upon the 
bland statement that merger will have no effect upon existing 
rate schedules or tariffs. The revenue deficiency does have an im- 
pact and has had it upon El Paso’s existing rates and tariffs as 
witness its latest rate filing. 

It was error for the Commission to permit applicant to avoid 
the requirements of Section 157.16. It was error for the Com- 
mission to deny California examination upon so vital a subject. 
It was error for the Commission to disregard its requirements in 
all of the agency decisions here cited. 


The Necessity of Rate Studying Before Merger. 

It seems beyond argument that considerations bearing upon 
costs and rates and charges are indispensable to a determination 
of the public interest. In stark simplicity the business decisions 
of management in a regulated industry insofar as they deal with 
the furnishing of public utility services to consumers are simply 
propositions concerned with people and money. Management in 
a certificate proceeding is seeking authority for the construction, 
extension or acquisition of a facility designed to serve the public 
and correspondingly imposing a duty upon the public to pay just 
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and reasonable rates and charges for the service from such fa- 
cility. In the merger case management in seeking to acquire a 
pipeline system has asserted that it is for the benefit of the public. 
It is required that the public be permitted to make inquiry as to 
the charges to be imposed upon it for the rendition of such 
services. The salesmanship of applicants was glowing and unre- 
strained as to the “merger package”—California insists that it be 
permitted to look at the price tag! 

The latest expression of the United States Supreme Court in 
dealing with a certificate proceeding is the CATCO case. 

There is a parallel between CATCO and the merger. CATCO 
was concerned with the impact of initial prices upon the vast 
acreages involved. As the Court said: 

“The potential of this vast acreage in light of discoveries 
already made as shown by the record is too stupendous. The 
Commission had found that the transaction here covers the 
largest reserve ever permitted to interstate commerce in a 
single sale * * *. Thus price plateaus will thus be created 
as new contracts are made and unless controlled will result 
in ‘exploitation’ at the expense of the consumer who eventu- 
ally pays for the increases in his monthly bill.” 


The Court was prompted to its decision making price a con- 
sideration of importance by: 
“The fact that prices have leaped from one plateau to the 
higher levels of another as is indicated here does make price 
a consideration of prime importance.” 


It is true that CATCO is concerned with a producer applica- 
tion. However the rationale of CATCO and its underlying phi- 
losophy of protection of the consumer is applicable to the instant 
case. 
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The Importance of the Merger Case and the Necessity for Rate 
Evidence. 

The merger here on appeal affects the entire western portion of 
the United States. The public interest in such a proceeding is 
apparent. Suffice it to say, that in terms of economic significance 
the merger decision is of greater consequence than the situation 
presented by CATCO. It is such as to require, as a matter of 
duty, that before determining public convenience and necessity 
the Commission measure the effect upon existing rates. Failure 
to do so created an incurable deficiency as to one of the in- 
despensable factors necessary to reach a valid determination of 
the public interest. The failure to permit inquiry into rate im- 
pact constituted a denial of due process and of the basic right of 
cross examination. The failure to make inquiry into rates consti- 
tuted a departure from the requirements of the Natural Gas Act 
and from the regulations of the Commission itself. The failure 
of the Commission to make inquiry into rates represented a 
departure in a case of this significance from the Commission's 
own practices and previous decisions and holdings. 

The failure of the applicants to present testimony and specific 
data as to the impact of the merger upon rates was a failure 
upon their part to meet the burden of proof required in this case. 


V. 


THE COMMISSION ERRONEOUSLY DECIDED THE ANTITRUST 
ISSUE IN THE MATTER BEFORE IT. 

The uncontradicted evidence as referred to in the Decision, 
was that the decision to merge was “considerably stimulated by 
the fact that the Attorney General of the United States was pre- 
pared to file an antitrust suit against us.” (R. 14874) The presi- 
dent of Ei Paso was under no illusions as to applicants’ purpose 
in seeking administrative blessing via the merger route. He con- 
ceded, as the Examiner stated, “the high probability of an ad- 
verse decision in the civil action if its application here is denied” 
(R. 14875). 
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The Examiner decided that there was no clash of public policy 
by referring, to “* * * a positive legislative intent to permit 
mergers of natural gas companies when found by the Commis- 
sion to be in the public interest, even in the presence of the 
things sought to be prevented by the Clayton Act’ (R. 14876) 
(Italics supplied.) This is tantamount to stating that activity, 
forbidden by the Clayton Act, may be excused by an adminis- 
trative agency, since Congress so intended. This holding carries 
with it the implication that the Federal Power Commission has 
been delegated the authority to decide antitrust questions. Such 
is an erroneous concept of the law. 

United States of America v. Radio Corporation of Amer- 
ica, 358 U.S. 334 (1959); 

Mansfield Journal Co. v. Federal Communications Com- 
mission, 180 F.2d 28, 33-34 (1950). 


While it is true that an administrative agency may approve, 
based upon its delegated standard and interpretation of public 
interest, it does not follow that the standard “‘public interest” 
may lawfully be used to approve conduct which, from the record 
before it, constitutes “things sought to be prevented by the Clay- 
ton Act.” The national policy with reference to monopoly is clear. 
Congress has spoken. Public interest and the anti-monopoly stat- 
utes do not clash—they coincide. The administrative agency may 
not, while conceding that a merger, if approved, would permit 
things “sought to be prevented by the Clayton Act,” do so by 
setting up a standard of public interest contrary to that spoken 
by the Congress. 

The Commission was under an absolute duty to weigh the 
antitrust issues and to reconcile them with the public interest 
only if the evidence permitted. Its function was not to permit 
things contrary to the Clayton Act, in the name of the public 
interest. 

In City of Pittsburgh v. Federal Power Commission, 237 F.2d 
741 (1956) the Court stated: 
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“The Commission, while it “has no power to enforce the 
Sherman Act * * * as such * * * [and] cannot decide defi- 
nitely whether the transaction contemplated constitutes * * * 
an attempt to monopolize which is forbidden by that Act 
* * *" nevertheless ‘cannot, without more, ignore the 
{Act]}.” Thus if it appears that Texas Eastern’s project 
would tend to produce monopolization of a petroleum prod- 
ucts market, the Commission cannot ignore that fact merely 
because it is an antitrust factor and such factors have been 
placed within the ken of the Attorney General * * *, 

Although the Commission has no power to enjoin conduct 
as illegal under the Sherman Act or even to declare such 
illegality, it certainly has the right to consider a congres- 
sional expression of fundamental national policy as bear- 
ing upon the question whether a particular certificate is 
required by the public convenience and necessity. (See: Mc- 
Lean Trucking Co. v. U. S., 321 U.S. 67, 64 S. Ct. 370 
(1944) ; National Broadcasting Co. v. U. S., 319 U.S. 190, 
63 S. Ct. 997 (1943).)” 


We point out to the Court that neither the Examiner nor the 
Commission made any finding that the stock acquisition was in 
the public interest, or that it did or did not violate Section 7 of 
the Clayton Act. 


Taking Official Notice of Other Projects Deprived California of 
Due Process. 

In disposing of the antitrust problem, the Commission made 
reference to the certificate issued to Transwestern Pipeline Com- 
pany and to the application of the Pacific Gas Transmission 
Company. The decision erroneously took official notice of each 
of the other proceedings; further, and erroneously, it took official 
notice that each of the other proceedings was competitive in 
nature, so as to cure any violation of the Clayton Act. 

The error committed herein can be chronologically set forth 
as follows: 

Merger Application: The instant case commenced with an 
application filed on August 7, 1957; the hearing opened on 
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September 17, 1958 and concluded on January 6, 1959. No further 
testimony or evidence was received, nor could it have been with- 
out reopening after January 6, 1959. 

Transwestern Application: The application was filed on April 
15, 1958; hearings opened on December 15, 1958; fifteen days 
of hearing were had, in addition to others, from March 10 to 
April 2, 1959, at which time the matter was finally submitted; 
the decision was rendered on August 10, 1959. 

Pacific Gas Transmission: The application was filed on De- 
cember 29, 1958; hearings commenced on October 15, 1959 and 
have concluded; at the time of the merger hearings the matter 
was still pending. 

We question whether it was proper in the first instance for 
the Commission to take official notice in the detail it did of two 
unrelated proceedings. Even assuming the Commission could take 
official notice of the applications in the other cases, it could not, 
from the applications or from anything else, lawfully take official 
notice that these other projects were competitive. 

As the chronological narration set forth shows, the Trans- 
western case had fifteen days of hearings from March 10 to April 
2, 1959, long after the merger hearings had concluded on Jan- 
uary 6, 1959. 

The Pacific Gas Transmission case and hearings therein did 
not commence until October, 1959, approximately nine months 
after the hearings had concluded in the merger case. 

While reference was made in a most casual fashion to Trans- 
western and Pacific Gas Transmission in the merger case, no 
evidence whatsoever was offered upon the proposition that either 
or both would furnish such competition as would dispose of 
Section 7 of the Clayton Act. 

It was error for the Commission to find as it did concerning 
the antitrust problem; the Commission denied California due 
process and committed error under the Administrative Procedure 
Act (60 Stat. 237 (1946), 5 U.S.C. § 1001, et. seq. (1946)). 
Section 7(d) of the Administrative Procedure Act states as fol- 
lows: “* * * Where any agency decision rests on official notice 
of a material fact not appearing in the evidence in the record, 
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any party shall on timely request be afforded an opportunity to 
show the contrary” (60 Stat. 240; 5 U.S.C. § 1005(d)). 

See, Ohio Bell Telephone Company v. Public Utilities Com- 
mission of Ohio, 301 U. S. 292 (1937), Railroad Commission of 
California v. Pacific Gas & Electric Company, 302 U. S. 388 
(1938); West Ohio Gas Co. v. Public Utilities Commission of 
Ohio, 294 U. S. 63 (1935). 


VI. 
THE DECISION WAS DEFICIENT AS TO FINDINGS AND 
EVIDENCE TO SUPPORT THE FINDINGS. 


The Decision of the Examiner and the Order of the Commission 
contain broad ultimate findings—or generalities, as they are better 
described. The Commission's Opinion is replete with references 
to “benefits,” “the public interest,” ‘distinct benefits,” “lower 
rates,” “reasonable anticipation of lower rates,” “future rates.” 

The Commission Decision and Order is deficient as to basic 
findings. 

The necessity for findings upon basic and ultimate issues has 
been discussed in Colorado-Wyoming Gas Co. v. Federal Power 
Commission, 324 U. S. 626, 631, 634 (1945): 

“Here as in the cases of Canadian and Colorado Inter- 
state the findings of the Commission leave much to be 
desired. The findings are general and incorporate by ref- 
erence the staff exhibits, on which reliance is put for the 
subsidiary findings. * * *” 

“The review which Congress has provided for these rate 
orders is limited. Section 19(b) 15 USCA Sec. 717r(b), 4 
FCA title 15, Sec. 717r(b) says that the ‘finding of the 
Commission as to the facts, if supported by substantial 
evidence, shall be conclusive.’ But we must first know what 
the ‘finding’ is before we can give it that conclusive weight. 
We have repeatedly emphasized the need for clarity and 
completeness in the basic or essential findings on which 
administrative orders rest. Florida v. United States, 282 US 
194, 215, 75 L ed 291, 304, 51 S Ct 119; United States v. 
Baltimore & O. R. Co., 293 US 454, 464, 79 L ed 587, 594, 
55 S Ct 268; United States v. Chicago, M. St. P. & P. R. Co., 
294 US 499, 504, 505, 510, 511, 79 L ed 1023, 1028, 1029, 
1031, 1032, 55 S Ct 462; United States v. Carolina Freight 
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Carriers Corp. 315 US 475, 488, 489, 86 L ed 971, 982, 62 
S Ct 722. Their absence can only clog the administrative 
function and add to the delays in rate-making. We cannot 
dispense with them for Congress has provided the standards 
for judicial review under this Act. Sec. 19(b). The courts 
cannot perform the function which Congress assigned to 
them in absence of adequate findings. Nor are they author- 
ized under Sec. 19(b) to make findings and substitute them 
for those of the Commission.” 


The decision omitted any basic finding permissible from the 
evidence before it as to the impact of the deficiency of the Pacific 
system upon the merged system or its impact upon rates. The 
decision omitted any basic finding as to specific benefits to the 
customers of the merged system. 

The Commission failed to make any specific findings as to 
whether or not the two corporations could continue to operate 
separately. The Commission failed to make any specific findings 
as to “distinct benefits” to the public attainable by the two corpo- 
rations dealing separately with each other. 

The Commission failed to make any specific findings as to 
how or in what manner Transwestern or Pacific Gas Transmission 
Co. would be competitive to El Paso. The Commission failed to 
make any specific findings that possible future competition by 
Transwestern or Pacific Gas Transmission Co. would be of such 
nature as to defeat any alleged antitrust violation. 

The Commission failed to make any specific finding that addi- 
tional Canadian gas was, in fact, available without merger. The 
Commission failed to make any specific finding that without mer- 
ger Pacific could not improve its financial position. The Commis- 
sion failed to make any specific finding or to consider the future 
operation of Pacific as a subsidiary of El Paso. 

Typical of the rather cavalier treatment by the Examiner of 
the deficiencies in the testimony before him is his discussion of 
“Savings in Operating Expenses.” As the Examiner describes it, 
the prediction of savings was but “a rough estimate of the sav- 
ings.” While recognizing attacks upon the accuracy of the esti- 
mates, the Examiner dismisses them in this manner: 
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“No attempt is made here to determine the accuracy of 
these estimates. The evidence shows clearly that substantial 
savings in the costs of operation may be effected by the 
joint operation of the two systems. No finding is here made 
of any exact dollar amounts expected to be so saved and no 
such finding is important to the decision here upon the basic 
issue of whether the merger is in the public interest. Any 
Savings in cost of operation are in the public interest.” 
(R. 14902) 


This evasive, circular reasoning, this disregard for any con- 
sideration of specifics as to prices, costs, or dollar savings, is 
typical of Commission treatment in this case. The Examiner here 
plainly concedes that savings are but a guess and that attacks 
upon them are not to be permitted, since savings apparently are 
the subject of guesswork, at best. From the guesswork, however, 
or the rough estimate, the Examiner finds that “substantial sav- 
ings” will occur. 

California is entitled to a specific findings. Estimates, guess- 
work, unsupported predictions, matters stated but unproven, are 


not a sufficient basis for authorizing a merger of this consequence. 
The same remarks have been directed toward the Commis- 


sion’s treatment of rates, wherein they presume lower rates, reject 
all efforts to test such contentions, and seek to cure whatever 
deficiencies inhere in the record by broad ultimate findings which, 
in effect, tell us, “All is well. Your present difficulties can be 
litigated in the future, after the merger is fastened upon you.” 

In Central New York Power Corporation, 5 F.P.C. 194, 65 
P.U.R. (NS.) 510, proceeding from a higher standard, the 
Commission had before it “a very rough estimate * * * made a 
couple of years before the recent steel strike was settled and the 
prices of steel advanced,” which rough estimate was of the cost 
of facilities proposed to be constructed. As the decision states, 
“The experience or basis upon which the original ‘very rough 
estimate’ and the revised ‘guess’ was made is not disclosed by 
the record.” The Commission disposed of such testimony and 
evidence in this manner: ‘Upon the evidence of record we are 
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unable to find that it [Central] has met the burden of proof. 
We will, therefore, dismiss the application without prejudice.” 
California submits that the decision is in error for want of 
basic findings upon important issues which were before the Com- 
mission. 
vil. 
THE DEFICIENCIES OF PACIFIC WILL BE IMPOSED 
UPON THE EL PASO SYSTEM. 


Under accepted cost allocation methods, the deficiencies of 
Pacific will be met by the El Paso part of the system. The Com- 
mission utilizes the “rolled in” method to arrive at system cost. 
This method has recently been discussed and approved in Battle 
Creek Gas Company v. Federal Power Commission, decided July 
14, 1960, United States Court of Appeals for the District of 
Columbia Circuit, No. 15368. 

The Commission order is deficient in failing to appraise the 
merger in terms of “rolled in” cost allocation or some other 
method. 


VIII. 


THE MERGER BENEFITS THE STOCKHOLDERS AND 
NOT THE PUBLIC. 


The generous stock acquisition offer of El Paso served to “bail 
out” the stockholders of Pacific. This weakened El Paso, with no 
offsetting benefits to El Paso. Merger did not result in a single 
specific benefit to the consumers of Pacific. Such consumers were 
being furnished natural gas by Pacific, and there was not the 
remotest possibility that such would be discontinued. Under the 
Natural Gas Act (Section 7 (b)) no abandonment is permitted 
without Commission approval that such abandonment suits the 
“present or future public convenience and necessity.” 

See, also, Sunray Mid-Continent Oil Co. v. Federal Power 
Commission, USi. , 4 L.Ed. 2d 1623, (1960). 
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Importance of This Case 

This matter is concerned with the standard of public con- 
venience and necessity which must be followed by the Commis- 
sion in approving the merger of two major natural gas pipeline 
companies. Of great public importance is the omission upon the 
part of the Commission to make inquiry as to the impact of 
merger upon rates and charges being paid by existing customers. 
If the Commission can authorize a merger of such great moment 
by omitting inquiry as to costs and rates and charges and by de- 
ferring them to a future providence the public convenience and 
necessity can never be measured until the later inquiry into rates 
and charges at which time inquiry, while informative, is meaning- 
less to the basic and irrevocable decision in this case. 

The public convenience and necessity cannot be divorced from 
questions of rates and charges and the Commission in the public 
interest should be directed to appraise this merger in terms of its 
impact upon existing rates and charges. 

This case is of great importance in determining whether or 
not an administrative agency within its definition of the public 
interest may condone and approve of conduct which is the subject 
of anti-trust litigation in the courts. This case is of importance 
because of the grave questions of due process involved as to the 
permissible scope of official notice and by virtue of limitations 
upon cross examination. 

California considers that the total record here as well as the 
individual points raised compel a reversal and a directive to the 
Commission to make inquiry as to the public convenience and 
necessity by taking into consideration and requiring specific 
evidentiary detail as to rates and charges which might ensue as 
a result of this merger. California requests this Court to impose 
upon the Commission a higher standard of public convenience and 
necessity than the Commission adopted herein and to set aside 
the order of the Commission as falling far short of such standard. 
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Conclusion 

Petitioner therefore respectfully requests that: 

1. The Commission’s order issuing certificates of public con- 
venience and necessity issued on December 23, 1959 be set aside; 
these proceedings be remanded to the Commission with the 
directions to dismiss proceedings; and for such relief as is proper. 


Dated: October 7, 1960 


Respectfully submitted, 


WiLuiaM M. BENNETT 


Special Counsel for the 
State of California 
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Appendix 
RELEVANT PARTS OF STATUTE AND REGULATIONS 
INVOLVED. 


The relevant parts of the Natural Gas Act, 52 Stat. 821 ( 1938) 
15 U.S.C. § 717, et seq.. involved in this Proceeding are as 
follows: 

SECTION 7. (c). No natural-gas company or person which will 
be a natural-gas company upon completion of any Proposed con- 
struction or extension shall engage in the transportation or sale 
of natural gas, subject to the jurisdiction of the Commission, or 
undertake the construction or extension of any facilities therefor, 
Or acquire or operate any such facilities or extensions thereof, 
unless there is in force with respect to such natural-gas company 
a certificate of public convenience and necessity issued by the 
Commission authorizing such acts or Operations: Provided, how- 
ever, That if any such natural-gas company or predecessor in 
interest was bona fide engaged in transportation or sale of natural 
as, subject to the jurisdiction of the Commission, on the effective 
date of this amendatory Act, over the route or routes or within 
the area for which application is made and has so operated since 
that time, the Commission shall issue such certificate without 
requiring further proof that public convenience and necessity will 
be served by such Operation, and without further proceedings, if 
application for such certificate is made to the Commission within 
ninety days after the effective date of this amendatory Act. Pend- 
ing the determination of any such application, the continuance 
of such operation shall be lawful, 

In all other cases the Commission shall set the matter for hear- 
ing and shall give such reasonable notice of the hearing thereon 
to all interested persons as in its judgment may be necessary under 
rules and regulations to be prescribed by the Commission: and the 
application shall be decided in accordance with the procedure 
provided in subsection (e) of this section and such certificate 
shall be issued or denied accordingly: Provided, however, That 
the Commission may issue a temporary certificate in cases of 
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emergency, to assure maintenance of adequate service or to serve 
particular customers, without notice or hearing, pending the de- 
termination of an application for a certificate, and may by regula- 
tion exempt from the requirements of this section temporary acts 
or operations for which the issuance of a certificate will not be 
required in the public interest. [52 Stat. 825 (1938), as amended, 
56 Stat. 83 (1942); 15 U.S. C.§ 717f (c)} 

SECTION 7. (d). Application for certificates shall be made in 
writing to the Commission, be verified under oath, and shall be 
in such form, contain such information, and notice thereof shall 
be served upon such interested parties and in such manner as the 
Commission shall, by regulation, require. [56 Stat. 84 (1942); 15 
U.S. C.§ 717£ (d)} 

SECTION 7. (¢). Except in the cases governed by the provisos 
contained in subsection (c) of this section, a certificate shall be 
issued to any qualified applicant therefor, authorizing the whole 
or any part of the operation, sale, service, construction, extension, 
or acquisition covered by the application, if it is found that the 
applicant is able and willing properly to do the acts and to per- 
form the service proposed and to conform to the provisions of 
the Act and the requirements, rules, and regulations of the Com- 
mission thereunder, and that the proposed service, sale, operation, 
construction, extension, or acquisition, to the extent authorized 
by the certificate, is or will be required by the present or future 
public convenience and necessity; otherwise such application shall 
be denied. The Commission shall have the power to attach to 
the issuance of the certificate and to the exercise of the rights 
granted thereunder such reasonable terms and conditions as the 
public convenience and necessity may require. [56 Stat. 84 (1942); 
15 U.S.C. § 717£ (e)] 


The relevant parts of the Federal Power Commission's Rules and 
Regulations, 18 C.F.R. Sec. 1.1 et seq. are: 


SECTION 157.16. Exhibits relating to acquisitions. 
In addition to complying with the applicable requirements of 
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§ 157.14, every application involving acquisition of facilities shall 
be accompanied by the following exhibits: 

(a) Exhibit O—Effect of acquisition on existing contracts and 
tariffs. A statement showing the effect of the proposed transac- 
tion upon any agreements for the purchase, sale, or interchange 
of natural gas, and upon any rate schedules or tariffs on file with 
this Commission, together with pro forma rate schedule sheets, 
notices of cancellation, or other tariff filings required to be made 
with this Commission. 
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Hnited States Court of Appeals 


For tHe District or Corumsia Crrcurr 


PEOPLE OF THE STATE OF CALIFORNIA, 


Petitioner, 
v. 


FeperaL Power Commission, No. 15,687 
Respondent, 


Ex Paso Natura Gas Company, 
Intervenor. 
a ee 


BRIEF OF INTERVENOR 
EL PASO NATURAL GAS COMPANY 


COUNTER-STATEMENT OF THE CASE 


Petitioner seeks judicial review’ of an order of the 
Federal Power Commission (‘‘Commission’’) issued on 
December 23, 1959 (R. 15024-37, 14851-912), and an order 
issued on February 14, 1960 which denied rehearing (R. 
15086-89), in Docket Nos. G-13018 and G-13019, Pacific 
Northwest Pipeline Corporation. (‘‘Pacific’’?) and El Paso 
Natural Gas Company (‘‘El Paso’’). Pursuant to Section 
7(¢) of the Natural Gas Act,? the Commission issued El] 
Paso a certificate of public convenience and necessity to 
acquire and to operate Pacific’s facilities together with its 
own as an integrated pipeline system. 


1 Section 19(b) of the Natural Gas Act, 52 Stat. 831 (1938) as amended, 
72 Stat. 947 (1958), U.S.C. Title 15, § 717 r (b). 

The Natural Gas Act of June 21, 1938 is referred to frequently herein as 
the ‘‘Act’’; c. 556 §§ 1-24, 52 Stat. 821-833 as amended February 7, 1942, 56 
Stat. 83-84; July 25, 1947, 61 Stat. 459; March 25, 1954, 68 Stat. 36; and 
August 28, 1958, 72 Stat. 947; U.S.C. Title 15, $4 717-717w. 


2 U.S.C, Title 15, § 717£(c). 
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An immediate visualization of the subject matter of 
these proceedings is provided by the map (R. 2915), at- 
tached as Appendix B to this brief. The map shows: 


El Paso’s two parallel pipelines which extend 
from West Texas across northern and southern 
New Mexico and Arizona, respectively, to California, 
and the various interconnections between these facili- 
ties which have enabled El Paso to operate all of its 
pipeline facilities as an integrated system ;* 

Pacific’s pipeline facilities which extend from 
Northwest New Mexico, through the Rocky Mountain 
area of Utah, Colorado, Wyoming and Idaho and 
through Oregon and Washington to its connec- 
tions with Canadian pipelines at the International 
Boundary ; 

El Paso’s market areas in West Texas, New 
Mexico, Arizona and California and its gas supply 
regions in the Permian Basin of West Texas, the 
Panhandle Field of Northwest Texas and the San 
Juan Basin of Northwest New Mexico; 

Pacific’s market areas, principally in Washington 
and Oregon and its gas supply regions in the San 
Juan Basin, the Rocky Mountain area and Canada; 

The physically complementary character of the 
El Paso and Pacific pipelines and their interconnec- 
tion in the San Juan Basin;* and 

The other existing and proposed pipelines in the 
western part of the United States and Canada. 


The Commission found that the creation and operation 
of an integrated pipeline system consisting of the facilities 
of El Paso and Pacific is ‘‘required by the public con- 
venience and necessity’? pursuant to Section 7(c) of the 
Natural Gas Act‘ (R. 15034, 14910). 


1 See B. 47-50. 

2 See R. 155-56, 14861. 

3 See B. 62, 411, 1131, 1301. 
*U.S.C. Title 15, § 717 f(¢). 
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The focus of the Commission’s decision was upon the 
needs of the consumer areas served by El Paso and Pacific 
and the real and imminent problems each faced as separate 
companies to fulfill those public needs. 

El Paso’s urgent need was to acquire new and large 
quantities of gas reserves to insure continued and depend- 
able service to meet the tremendous present and future 
requirements of its markets in the Southwest and particu- 
larly in California. Pacific had an overabundance of poten- 
tial supply and was directly connected to new and large 
sources of supply which it could not utilize because its 
markets in the Northwest were underdeveloped and ex- 
panding slowly. 

Pacific was faced with severe financial difficulties. Asa 
result, Pacific was unable to do more than fulfill a minimum 
public service function. At the same time, Pacific had 
available facilities and potential resources which if used 
together with those of El Paso could maximize present and 
future use of such facilities and resources in the public 
interest. 

The creation of this integrated pipeline system, as the 
Commission found, will satisfy the requirements of the 
public interest in relation to the needs of the consumers 
of the western part of the United States. 

The operation of this integrated system will mean that 
gas reserves from the Permian Basin and the San Juan 
Basin in the Southwest, from the Rocky Mountain region 
and from Canada will all be available to all customers of 
El Paso and Pacific. Gas is a wasting and exhaustible 
resource. Hence the unification of El Paso and Pacific will 
mean that the service rendered through presently certifi- 
eated facilities will be lengthened through use of newly- 
developed reserves to which Pacific has access. These new 
reserves also may be used to serve future market demands 
of the combined system. 


1The text through page 5 is based on the findings of the Commission (R. 
15024-37, 14851-912). 
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Consumers will benefit from increased exploration and 
development of gas resources, which will be accelerated 
by the merger. In the Rocky Mountain region, Pacific, with 
its overabundance of potential supply and underdeveloped 
markets, is unable to provide the necessary stimulus. 

Future consumers’ demands also will be better fulfilled 
by connecting Pacific’s substantial dry gas reserves with 
El Paso’s substantial residue gas reserves and will make 
available increased quantities of residue gas which other- 
wise would be flared and wasted. 

Additional gas reserves located anywhere in the vicinity 
of the entire merged system can be attached and delivered 
to consumers at lower capital cost, and consequently lower 
rates, than would otherwise be the case if the two com- 
panies were separate. 

In the absence of the unification of El Paso and Pacific, 
the financial problems of Pacific would be a substantial 
impediment to the expansion of natural gas service in the 
Northwest. Consumers and industries within economic 
reach of Pacifie’s facilities should not be denied the oppor- 
tunity to use natural gas. 

Consumers and potential consumers of the integrated 
system will be afforded a number of other tangible benefits. 
The merged company will be able to acquire debt and 
equity capital more readily and on more favorable terms 
than would be possible by either company—this ‘‘cost of 
money’’ is reflected in rates. The merger will defer and 
reduce increases in rates to customers of Pacific. The 
merger will result in substantial savings in operating ex- 
penses—which again will be reflected in lower future rates 
than otherwise would occur. The substantial benefits of a 
portion of tax loss carry-forwards, generated by Pacific in 
1955 and 1956 which, in the absence of the merger would be 
lost, will inure to the benefit of the consumers of the 
merged system. 


1 The significance of residue gas and dry gas matters is developed more fully 
at pp. 6-7, infra. 
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Customers of the combined system will have increased 
assurance of uninterrupted and dependable service as a re- 
sult of a flexibility in day-to-day operations which the com- 
plete integration of El Paso and Pacific will permit. 

Consumers will be served by the integration of Pacific 
and El] Paso since it will facilitate the development of addi- 
tional loads for the facilities of Pacific so that maximum 
use can be made of such facilities which now are idle 
partially. It should accelerate the formulation and 
presentation to the Commission of proposals for additional 
gas service to the entire West. It should lead to the move- 
ment of increased volumes of gas to California in large 
diameter pipelines which run through Washington, Oregon 
and Idaho and will permit expanded service to communities 
in those states at lower cost, just as El] Paso’s service to 
California has permitted such expanded service to com- 
munities in New Mexico and Arizona. 

The merger was supported affirmatively by Arizona, 
Idaho, Nevada, New Mexico, Oregon, Texas, Washington 
and Wyoming. The Attorney General of California op- 
posed it. 

The Commission’s decision followed twenty-five days 
of hearings, consideration of extensive and detailed briefs, 
a comprehensive decision of the Presiding Examiner and 
oral argument before the Commission. 


El Paso’s Business Prior to its Acquisition of the 
Pacific Stock 


In 1946, El Paso began its expansion to California 
(R. 51, 12849). By 1957, El Paso was transporting and 
selling, principally to distribution companies which serve 
local communities or areas, about 2.7 million McfD;* about 
2.1 million MefD were delivered to the California market 
and the remainder to the markets of West Texas, New 


1McfD is the symbol for one thousand cubic feet of gas per day. 
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Mexico and Arizona (R. 50-51,’ 401-02, 1287, 12899-902). 
El Paso’s service was pursuant to various certificates issued 
by the Commission (R. 1288-94) and at rates regulated 
by the Commission, 

From 1946 to 1956, to meet the increasing demands of 
its customers in the Southwest and particularly in Cali- 
fornia and thereby expand its business, and to fulfill its 
obligations under the Natural Gas Act and the directives 
of the Commission? that it have sufficient long-term gas 
reserves, El Paso added to its gas supplies in the South- 
west as it expanded the capacity of its pipeline (R. 95, 330, 
1245-47, 1323, 1350-53). 

E] Paso’s gas supply consisted in large measure of resi- 
due gas purchased from oil producers in the Permian Basin 
of West Texas and southeastern New Mexico. Residue 
gas is produced in conjunction with oil and its availability 
is dependent upon the daily allowable oil production and 
not upon El Paso’s demands. To offset deficiencies and 
irregularities in the residue gas available from day to day 
and from month to month, and to maintain adequate and 
continuous service, E] Paso obtained a supply of dry gas— 
gas produced from a gas stratum and not in connection 
with oil—from the Permian Basin and the Panhandle Field.* 


1 The California distribution companies which purchase gas from El Paso 
are Southern California Gas Company and Southern Counties Gas Company of 
California (the ‘‘Southern California Companies’’) which serve Los Angeles 
and southern California; and Pacific Gas and Electric Company (‘*PG&E’’) 
which serves San Francisco and northern California. 


* See p. 7, fn. 2, infra and text thereto. 


3 In 1950, the Commission said: 

**While it is unquestionably a real service in the public interest to 
market such a considerable volume of flare gas [residue gas], it imposes 
on the company a task of some magnitude to provide an ever-ready and 
adequate reserve of dry gas, since flare gas is available wholly as a 
result of the production of oil, and the height of oil production is in the 
summer and not during the winter when El Paso experiences its system- 
wide peak demands for gas. 

“* Another and equally important reason for a pipe-line company to main- 
tain an ever-ready supply of dry gas, when relying upon a large 
volume of flare gas for the supply to meet its own pipe-line demands, 
is because the Railroad Commission of Texas and the Oil Conservation 
Commission of New Mexico may in any given month reduce the allow- 
able production of oil, thereby reducing the availability of residue gas.’’ 
San Juan Pipe Line Co., et al., 9 F.P.C. 170, 180 (1950). See also, 
El Paso Natural Gas Co., 16 F.P.C. 1354, 1355 (1956). 
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Starting in 1950, El Paso was principally responsible for 
the extensive exploration and development of the San Juan 
Basin which provided an important additional supply of 
dry gas (R. 74-75, 77-87, 1264, 1273, 1295-96, 9843). 

But, by 1956 the need was urgent that El Paso acquire 
large additional quantities of gas, and particularly dry 
gas, in order to continue meeting its existing commitments 
for future service, to provide the necessary balance to its 
residue gas supply and to increase its ability to take addi- 
tional quantities of residue gas, which otherwise would be 
flared and thereby wasted? (R. 77-87, 321, 1295-96, 1528-29, 
1623-25). 

For several years the Commission had stressed the 
“‘serious problem”’ of the adequacy of El Paso’s over-all 
gas supply. In 1956, for example, the Commission found 
that 

“after 1958 the requirements of [El] Paso’s] present 
customers will exceed El Paso’s ability to supply gas 
to them. This, of course, is of serious concern not 
only to El Paso but to ultimate consumers in Cali- 
fornia and elsewhere on the El Paso system. * * * 
we shall require in the next certificate proceeding 
which El Paso has before us, that it present a 
definite program demonstrating how its future sys- 
tem requirements are to be met and how the ultimate 
consumers will be protected.’” 


Pacific’s Business Prior to the Acquisition of its 
Stock by El Paso 
In 1954, the Commission authorized Pacific to build a 
pipeline to serve the markets of the Pacific Northwest, 
the only region of the United States not yet served by 


1 See Matters of El Paso Natural Gas Co., 5 F.P.C. 115, 121, 125-26 (1946) ; 
8 F.P.C. 726, 728 (1949) ; San Juan Pipe Line Co., 9 F.P.C. 170, 180-84 (1950). 
See also, p. 29, fn. 1, infra. 

2 El Paso Natural Gas Co., 16 F.P.C, 1354, 1357 (1956) ; see also, San Juan 
Pipe Line Co., et al., 8 F.P.C. 991, 994 (1949) ; Matters of El Paso Natural Gas 
Co., 19 F.P.C. 393, 394-95 (1958), 22 F.P.C. 900, 903 (1959). 


3 Northwest Natural Gas Co., et al., 6 P.U.R. 3d 403 (F.P.C. 1954). 
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natural gas. Pacific’s gas supply was from the San Juan 
Basin, from the Rocky Mountain area along the route of its 
pipeline and, as authorized in 1955, from Canada.’ Con- 
struction was completed by the end of 1956, with a certifi- 
cated capacity of 646,000 MefD (R. 14029). 

By 1956, Pacific encountered difficulties which had not 
been foreseen in 1954 at the time of the proceedings before 
the Commission which resulted in the issuance of Pacific’s 
initial certificate. Natural gas in the Pacific Northwest was 
not receiving the acceptance which had been expected (R. 
125-27, 140-41, 510-12, 1036, 1806, 1843, 2157); in the 
absence of natural gas service at competitive prices, fuel 
oil would preempt substantial portions of the potential 
market (R. 281, 511, 516-17, 523, 819-22) ; local distribution 
companies, in some instances without sufficient financial 
resources, were apparently unable to stimulate the market 
demand for gas as had been estimated (R. 125-26, 510); 
costs of constructing the pipeline had run considerably 
higher than had been estimated (R. 247-50) ; costs of drill- 
ing and developing natural gas supply from the San Juan 
Basin were high and would be burdensome to Pacific 
(R. 136-39, 1310, 1888) ; by 1956, it was clear that revenues 
from natural gas liquids—valuable by-products extracted 
after production and before transmission—which played 
an important part in the Commission’s determination of 
the economic feasibility of the Pacific project, would be 
substantially less than initially forecast, because of lower 
prices, lower production and a lower yield (R. 127, 1791-92). 

Because of its financial difficulties, Pacific alone was 
unable to increase service or broaden its customer base 
(R. 140). 

In short, Pacific in 1956 was a pipeline with an over- 
abundance of potential supply, direct connection to the large 
new reserves of the Rocky Mountain region and Canada 


1 Pacific Northwest Pipeline Corp., 14 F.P.C. 157 (1955); R. 57, 242, 246, 
1269, 1702, 3016. 
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which it then could not use,’ underdeveloped markets and 
serious financial problems. 


Agreements Between El Paso and Pacific 


In the face of these difficulties, El Paso had provided 
considerable assistance to Pacific during these formative 
years. By virtue of certain gathering, exchange and gas 
loan agreements with El Paso, Pacific was relieved of heavy 
financial burdens in the San Juan Basin and elsewhere, 
which otherwise would have been incurred in drilling wells 
and constructing a gathering system.’ (R. 60, 413-14, 1116- 
17, 1206, 1310-11). 

Pacifie’s 1955 contract to purchase Canadian gas was 
made possible only by El Paso’s agreement to purchase up 
to 100,000 McfD of such gas and to exchange it for San 
Juan gas owned by Pacific (R. 54-57, 1269-72, 1442). Pacific 
was enabled thereby to make deliveries of Canadian gas to 
the Pacific Northwest rather than from the more distant 
San Juan Basin® (R. 57-58, 282, 1269, 1272, 1303, 1308-09). 
And, as further consequences, Pacific was not required to 
man certain compressor stations and there was very con- 
siderable idle pipeline and compressor capacity from the 
Rocky Mountain area south to the San Juan Basin (R. 116- 
17, 781-82, 789-91, 925, 996-97, 1187, 1702; 6677-82 (see Com- 
pressor Station data) ). 


Negotiations for El Paso’s Acquisition of Pacific 


Faced with the great and increasing demands of its 
markets, particularly California, and with mounting diffi- 


1R. 121-22, 133-36, 140-41, 924-25, 1131, 1187-88, 1190, 1519, 1792-93, 
1841-42, 2645-46, 

2 For example, the June 15, 1956 San Juan gathering and exchange agree- 
ments resulted in savings for Pacific estimated at $4,500,000; El Paso realized 
savings of between $250,000 and $500,000 (R. 413-14, 2322-27). 

In November, 1956, at the time El Paso agreed to make an offer to acquire 
Pacific common stock, El Paso made a $15 million cash loan to Pacific (R. 
145, 189, 248, 1837). Later, El Paso purchased stock of Westcoast Transmis- 
sion Company owned by Pacific, with a market value of $1.7 million (and with 
a buy-back arrangement for Pacific), so that Pacific could meet its preferred 
stock dividend requirements (R. 96, 486). 


38ee, Pacific Northwest Pipeline Corp., et al., 14 F.P.C. 157, 163 (1955). 
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culties in obtaining natural gas in its gas supply areas,* 
El Paso in 1955 became interested in the acquisition of 
the Pacific system. Such an acquisition, without requiring 
a duplicate pipeline facility, would provide El Paso and 
all of its customers with a link to the vast dry gas reserves 
being developed in Canada and in the Rocky Mountain area 
of the United States (R. 53, 61-62, 83-85, 88, 161, 174-75, 
1272-73, 1297, 1301, 1303-04, 1429-30, 1441, 1533). 

Unification of the two companies was the logical conse- 
quence of the developing interdependence of the two com- 
panies pursuant to arrangements which the Commission 
previously approved.? 

The first negotiations, which occurred in 1955 broke 
down because Pacific refused to accept El] Paso’s proposal 
that El Paso would acquire the assets of Pacific, a trans- 
action which would require Commission authorization pur- 
suant to Section 7(c) of the Natural Gas Act (R. 1129, 1180- 
83, 1319, 7267). Pacifie rejected the proposal because of 
the disadvantages of delay and uncertainties inherent in a 
proceeding before the Commission at a critical time when 
it was in the midst of a financing, organizing its personnel, 
building its pipeline and preparing for commencement of 
pipeline operations and sales (R. 142-45, 1130, 1184-85, 
7404). 

Negotiations were later resumed, but again broke down 
in the early part of 1956 (R. 1129, 7404-05). 


El Paso’s Acquisition of Pacific Stock 


Finally, as the result of negotiations which were re- 
sumed in August of 1956 and Pacific’s continued insistence 
that the transaction take the form of a stock purchase, El 


1 ¢¢ Additional gas is becoming increasingly difficult and more expensive to 
obtain because of the many purchasers competing for the available gas. It takes 
great diligence and skill simply to obtain enough new gas supplies to maintain 
the present minimum balance for E] Paso’s extensive system’’ El Paso Natural 
Gas Co., 22 F.P.C. 900, 903 (1959). 

? Pacfie Northwest Pipeline Corp., et al., 14 F.P.C. 157 (1955); Matters of 
Colorado Interstate Gas Co., et al., 16 F.P.C. 912 (1956), 17 F.P.C. 705 (1957) ; 
see also R. 12821-22. 
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Paso agreed in October, 1956 to an exchange of El Paso 
stock for Pacific stock (R. 65-66, 142, 145, 188-89, 1130, 
1183). 

On January 31, 1957 El Paso’s offer to acquire Pacific 
common stock became effective on tender of more than 80% 
of that stock; by May, 1957, El Paso had acquired 99.8% of 
that stock (R. 64-65, 146, 190-91).” 


The Proposed Merger of El Paso and Pacific 


After operating Pacific as a subsidiary, it soon became 
apparent to El Paso, as was confirmed in the following 
year, that there were many more operating problems than 
had been anticipated (R. 67, 1455-56, 1501-02, 1536, 2199). 

It had been El Paso’s initial idea to effect a complete 
unification of the two companies into a single integrated 
system by merger subject to authorization by the Commis- 
sion (R. 1305, 1536; see p. 10, supra). This course, which 
was still open, would produce a more efficient operation of 
the facilities and a maximization of benefits to the consum- 
ing public and to stockholders (R. 1305, 1536, 1539). The 
timing of the decisions of the E] Paso and Pacific Boards of 
Directors to apply to the Federal Power Commission for 
authorization of FE] Paso’s acquisition and operation of 
Pacifie’s facilities, was stimulated further by receipt of 
advice that the Antitrust Division of the Department of 
Justice intended to commence an antitrust action in respect 
of El Paso’s acquisition of Pacifie’s common stock (R. 
342). 

It was clear that the Commission in the merger pro- 
ceedings would have the opportunity to evaluate the merits 
of unification of these two companies into an integrated 
pipeline system from the point of view of the entire public 


1 Petitioner’s claim (Br. 7), that by virtue of the stock exchange, El Paso 
paid $58,400,000 over ‘‘market value’’ for Pacific, is refuted by the record 
which shows that El Paso paid a reasonable price (sce R. 216-22, 3011, 14114). 
Moreover, the rate base for future rate determinations will be the investment 
which Pacific had made in its properties, and not the market value of the stock 
which El Paso exchanged for the Pacific stock (R. 221). 
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interest pursuant to and in the light of the policies of the 
Natural Gas Act (R. 342-43). 

Against this entire background—including the develop- 
ing interrelationship between the two companies, the de- 
mands of the western markets, together with the possibility 
that the unification of the two companies might be tested 
under antitrust concepts and not under Natural Gas Act 
concepts—on July 16, 1957, the E] Paso and Pacific Boards 
of Directors authorized the filing of applications to the Com- 
mission (R. 3149, 7428). On July 22, 1957 the Antitrust 
Division filed a complaint in the United States District 
Court for the District of Utah alleging that El Paso’s ac- 
quisition of Pacific stock violated Section 7 of the Clayton 
Act (R. 14869, 15026). The applications to the Commission 
were completed and filed on August 7, 1957 (R. 12735- 
13093). 

The applications described in detail E] Paso’s need for 
the Pacific facilities to be acquired and the various reasons 
why El Paso’s proposed acquisition and operation of 
Pacifie’s facilities would better serve all of the consumers 
of both companies in improved gas supply, maximum and 
efficient utilization of the facilities of El Paso and Pacific 
and full realization of the advantages of complete integra- 
tion (R. 12741-46, 12852-62). 

In support of these applications, El Paso and Pacific 
filed detailed information and data relating to their 
present and past operations (R. 12735-13093). During the 
year following, El Paso and Pacific supplied voluminous 
additional information requested by the Commission’s staff 
(R. 3058-816, 7066-219, 7288-350, 13269-14656, 14658-701, 
14799-805). 

In the Spring of 1958 in a series of ex parte letters, the 
Antitrust Division requested the Commission to stay its 
hearings on the merger applications pending trial of the 
antitrust suit in Salt Lake City. On July 25, 1958, the Com- 


1 See also pp. 21-27, 44-47, infra. 
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mission concluded, however, to proceed with its hearings; 
and the Antitrust Division declined the invitations of the 
Commission and E] Paso that it participate in the Com- 
mission proceeding. 


The Hearings before the Commission 


On September 17, 1958, the hearings commenced before 
the Presiding Examiner.’ 

At the outset of the hearing, the Attorney General of 
California, by his then Deputy Attorney General, William 
M. Bennett (‘‘Special Counsel’’ to petitioner herein), ex- 
pressed unbending opposition to the proposed inerger on 
the sole ground that California should not be dependent on 
El Paso as its only source of out-of-state natural gas 
supply and that the integration of El Paso and Pacific 
would eliminate Pacific as a potential supplier of natural 
gas to California (R. 29-32).? 

On the first day of hearings, he stated that he would not 
be influenced by the evidence: 


“Mr. Bennett: . . . let me say without qualifica- 
tion that I am certain that no matter what is 
developed%here by the corporate applicants, our 
position will not be changed in the leastwise. We 
have definite notions about this merger.’’ (R. 31-32). 


10On September 8, 1958 the Attorney General of California unsuccessfully 
moved in the Commission to stay the proceedings before the Commission pend- 
ing the trial of the action in the United States District Court in Salt Lake City 
(R. 14743-56, 14785-86). 

The motion was made two days after the District Court on September 6, 
1958 had denied a motion by the Department of Justice to enjoin El] Paso and 
Pacific from merging in the event the Commission so ordered. The Department 
of Justice also had made a motion, which it later withdrew, to enjoin El Paso 
and Pacific from participating in the Federal Power Commission proceedings. 

On October 10, 1958 the Court granted E] Paso’s and Pacific’s motion for a 
continuance of proceedings in the antitrust case ‘‘until the final determination’? 
of the Commission proceedings. Prior thereto, the Chairman of the Commission 
wrote to the Court stating that the Commission would defer to the Court’s 
judgment and would stay its proceedings if the Court decided to procced with 
the antitrust case (R. 1217-18). 


2 The same ground was argued at length in support of California’s unsuc- 
cessful in to stay proceedings before the Commission (R. 13743-14756, 
14785-86). 
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The California Public Utilities Commission did not inter- 
vene and neither opposed nor supported the merger.* Eight 
western states affirmatively supported the merger (R. 14856 
and fn. 1 thereto).* 

Witnesses offered in support of the application, testi- 
fied in the hearings from day to day until September 26, 
1958, on October 20, 1958, and upon cross-examination 
which commenced on November 12, 1958.* 


2 The California Public Utilities Commission and the Attorney General of 
California have participated, as separate parties, in a number of Commission 
proceedings and reviews thereof. On occasion, they have asserted different 
and conflicting views. See e.g., El Paso Natural Gas Company, 22 F.P.C. 260, 
307 (1959). The California Commission has consistently participated in rate 
proceedings involving El Paso. 

Subsequent to the hearing and the filing of briefs with the Examiner, Mr. 
Bennett resigned as Deputy Attorney General upon his appointment as Chief 
Counsel to the California Public Utilities Commission; prior to that time, by 
letter of February 17, 1959, the California Public Utilities Commission, without 
opposing the merger, had recommended to the Federal Power Commission that 
any approval of the merger be conditioned to protect the California utilities 
against any increase in rates which E] Paso might claim in the future to be 
required because of alleged dilution of earnings which may result from the 
merger. 


2 See also p. 5, supra and R. 11-12, 19-20, 22-24, 32-38, 232-35, 277-95, 508- 
31, 665-66, 


3 The witnesses testifying in support of the applications were: 


Mr. Paul Kayser, President of El Paso, who testified with respect to 
the major aspects of the proposed merger, reasons for the stock acquisi- 
tion and merger, benefits of the merger, and the history of El Paso and 
El Paso’s relationship with Pacific (R. 45-116, 296-327, 329-59, 1243- 
1364, 1370-1514, 1516-1672, 1697-1779) ; 

Mr. Stuart F. Silloway, former President of Pacific, who testified 
with respect to Pacific’s operations and financial condition, Pacific’s 
negotiations to sell gas in the California market, Pacific’s negotiations 
in 1956 with El] Paso, benefits of the merger and other related matters 
(R. 117-52, 1780-1848, 1850-91) ; 

Mr. Ray C. Fish, former Chairman of Pacific’s Board of Directors, 
who testified with respect to the history of Pacific, benefits of the merger 
and other matters relating to El Paso’s acquisition of Pacific’s stock 
(BR. 1108-1219) ; 

Mr. Hugh F. Steen, El Paso’s Vice President in charge of trans- 
missions and operations, who testified principally with respect to the 
prospective operating flexibility, utilization of gas supply, operating 
savings and other benefits from the merger (R. 153-62, 165-83, 1892- 
2003, 2005-73) ; 

Mr. Arnold LaForce, Vice President of El] Paso in charge of finance, 
Mnf na with respect to the financial matters (R. 184-231, 2074- 

Mr. L. Emery Katzenbach, a partner in the investment banking firm 
of White, Weld & Co., who also testified with respect to the consequences 
of the merger relating to financing (R. 236-76, 2146-2247) ; and 

Messrs. Holik, Norwood, Hiatt, McBride, Copp, Hill, Allyne, Truby, 
Owens, and Cramer, officials or employees of El Paso or Pacific who 
testified (R. 360-505, 533-93, 740-823, 825-952, 954-1028, 1030-1102, 
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All parties were afforded full and complete opportunity 
to cross-examine and no line of inquiry pursued by any 
of the parties, was foreclosed. 

After cross-examination of applicants’ witnesses was 
completed, witnesses were presented by the Staff, PG&E 
and the Southern California companies, who presented 
testimony and exhibits relating principally to rate and cost 
allocation matters.? 

Most of the numerous and voluminous exhibits intro- 
duced in evidence at the hearing or incorporated into the 
record as items by reference, many of which were required 
by the Commission’s regulations, contained detailed and 
precise information relating to the present and past busi- 
ness and operations of El Paso and Pacific, including more 
than 300 gas supply contracts and gas sale agreements, flow 
charts, detailed economic and geological information and 
other technical data relating to FE] Paso and Pacific. Several 
of the exhibits consisted of the minutes of meetings of the 
Boards of Directors of Pacific and EF] Paso, contracts and 
other documents showing the pre-merger relationships he- 
tween the two companies and their relationships with other 
companies. Also, El Paso, the Staff and PG&E each intro- 

2298-2423, 2434-96, 2519-39, 2542-2665, 2668-2739), with respect to the 
various technical, economic, market, geological and other data called for 
by the regulations and who prepared numerous exhibits submitted in 
evidence in connection therewith. 

Mr. Keith Kelsey and Mr. Harold Z. Frank, officials of the Southern 
California companies and PG&E, respectively (the California distribu- 
tion company customers of El Paso), who testified with respect to market 
demands in California (R. 594-609, 669-739, 2248-96). 

Mr. Edward L. Dunn, an independent natural gas consultant, who 
testified with respect to the possible cost allocations after the merger and 
prepared exhibits in connection therewith which were introduced into 
evidence (R. 610-63, 2423-31, 3656-3740, 3747, 3788-3816, 7299-7326). 

Messrs. Charles H. Gueffroy, K. M. Robinson and Bernard T. Poor, 
officials of the three principa] distribution company customers of Pacific 
in the States of Washington and Oregon, who testified as to the need for, 


and the benefits of the merger in the Pacific Northwest area (R. 277-95, 
507-32, 2497-2518). 


1 The record, a portion of which appears in the petitioner’s brief (13-16), 
shows beyond question that the Presiding Examiner did not, as petitioner 
asserts (Br. 13, 19, 27, 29), foreclose inquiry into rate matters. See pp. 39-41, 
infra. 

2 R, 2741-2839, 2847-70, 2890-2912, 8148-64, 12457-713. 
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duced testimony and exhibits relating to possible cost 
allocations and effect on rates assuming the merger were to 
take place.” 

The Attorney General of California did not offer any 
witnesses and he did not introduce any exhibits. 

The record was closed on January 6, 1959. About five 
months followed in which the various parties prepared and 
filed their briefs and had an opportunity to reply to the 
contentions of the other parties (R. 2909-11, 14855-57). 

The Commission’s Decision 

On November 20, 1959, the Presiding Examiner issued 
a comprehensive 62-page decision in which he recommended 
to the Commission that El Paso’s acquisition and opera- 
tion of Pacifie’s facilities as an integrated system be au- 
thorized subject to certain conditions, which he prescribed 
(R. 14851-912). 

Exceptions in opposition to the decision of the Presiding 
Examiner were filed by California (R. 14993-15006) and by 
the Staff (R. 14930-65). Pacifie Gas and Electric Company 
filed exceptions requesting that the Commission impose 
certain additional conditions (R. 14971-81). 

Since most of the $9 million tax loss earry-forward 
arising from Pacific’s operations in 1955 would have been 
lost unless the merger were effected on December 31, 1959," 
KE] Paso urged the Commission to consider the matter 
promptly (R. 14914-15). Oral argument was held before 
the Commission on December 10, 1959 (R. 14924, 15027). 

On December 23, 1959, the Commission issued its 14- 
page decision and order, finding that El Paso’s proposed 
acquisition and operation of Pacific’s facilities were re- 
quired by the public convenience and necessity (R. 15024- 
15037). The Commission, with the addition of certain con- 
ditions, adopted the decision of the Presiding Examiner 


1 See p. 15, fn. 2, supra and matters relating to Mr. Dunn, El Paso’s wit- 
ness, pp. 14-15, fn. 3, supra. 


7 R. 14914, 15030; see p. 32, fn. 2 and text thereto, infra. 
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and issued the certificate which required, among other 
things, that the merger take place pursuant to Delaware 
law within 30 days. 

On December 24, 1959, El Paso filed its acceptance of 
the certificate and on December 31, 1959, Pacific was merged 
into El] Paso pursuant to the laws of the State of Delaware, 
in compliance with the requisite terms of the Commission’s 
orders." The consummation of the merger included the 
extinguishment of Pacific’s common stock held by El Paso, 
the exchange of the remaining outstanding shares of 
Pacifie’s common stock held by others for common stock of 
El Paso; the redemption of $23 million of Pacifie’s pre- 
ferred stock and the payment of the $163 million of out- 
standing Pacific mortgage bonds bv the issuance of El Paso 
bonds in like amount and at like interest rates. El Paso 
re-issued in its own name and without change the tariff, 
rate schedules and service agreements of Pacific.* 

Since December 31, 1959, El] Paso has operated its fa- 
cilities and the Pacific facilities acquired through the 
merger, as a single integrated pipeline system.‘ 

Thereafter, on January 20, 1960, California filed an 
application for rehearing and stay of the Commission’s 
order (R. 15066-85) which was denied by the Commission 
in a four-page order issued on February 17, 1960 (R. 15086- 
89). 

1 E] Paso Motion for Intervention, p. 4. 

The Department of Justice did not seek to enjoin the merger to be carried 


out by El] Paso and Pacific pursuant to the Commission’s order, as it had done 
a year earlier in the District Court. See p. 13, fn. 1, supra. 


2E] Paso Motion for Intervention, p. 4. The merger was carricd out as 
proposed by El Paso (R. 191-200, 2097-2102). 

Petitioner asserts (Br. 17) that upon merger ‘‘El Paso was required to 
refund a substantial portion of Pacific’s outstanding debt at interest rates 
higher, under current market conditions, than Pacific’s interest rate on its 
bonds (LaForce R. 2092-97).’’ This is refuted by the record petitioner 
cites: Mr. LaForce testified at R. 2094 that ‘‘it would not be a refunding 
that would entail higher interest costs’’ (see also R. 198), as was the fact. 
Petitioner’s erroneous assertion is based on a statement made by El Paso 
in a letter of January 6, 1957 to the Securities and Exchange Commission in 
connection with reasons for the stock acquisition at that time (R. 2092-93). 


3 E] Paso Motion for Intervention, p. 5. 
4Id. at p. 4. 
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On April 18, 1960, the petition to review was filed in this 
Court specifying six alleged errors by the Commission. 


Statutes and Rules Involved 


The relevant portions of the following statutes, rules 
and regulations (which are not set forth in the Appendix to 
petitioner’s brief), are printed in Appendix A hereto: 
Section 1(a) of the Natural Gas Act of June 21, 1938, ¢. 556, 
§1, 52 Stat. $21, U.S.C. Title 15, §717(a) ; Section 7 of the 
Clayton Act of October 15, 1914, c. 323, $7, 38 Stat. 731, 
amended December 29, 1950, ec. 1184, 64 Stat. 1125, U.S.C. 
Title 15, $18; and Sections 1.26(5)(d) and 1.31(¢) of the 
Commission’s Rules of Practice and Procedure. 


Summary of Argument 

1. In issuing El Paso a certificate of public convenience 
and necessity to acquire and operate the facilities of 
Pacific, the Commission properly carried out the Congres- 
sional objectives in the Natural Gas Act which was de- 
signed to deal with the unique problems of the natural gas 
industry. The Commission examined the relevant past and 
present and weighed all factors bearing on the public in- 
terest and thereupon exercised a rational judgment which 
does not produce an arbitrary result, 

The Commission found on the evidence that the unifica- 
tion of El Paso and Pacifie into an integrated pipeline 
system would result in important benefits to consumers of 
natural gas throughout the western part of the United 
States: improved gas supply and better utilization of gas 
reserves; expanded and improved gas service; a financially 
stronger gas supplier than would be the case if El Paso 
and Pacific were separate companies; the prospect of lower 
rates in the future than would be charged if El Paso and 
Pacific were separate companies; and the utilization of 
Pacifie’s tax loss carry-over, substantial amounts of which 
would be lost in the absence of the merger. 
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The Commission found that the elimination of Pacific 
as a potential competitor would not result in a substantial 
lessening of competition and that the many benefits ac- 
eruing to the public by reason of the merger far out- 
weighed possible disadvantages, if any, resulting from the 
elimination of Pacific as a potential competitor. 

The Commission found, pursuant to Section 7(¢) of 
the Natural Gas Act, that El] Paso’s acquisition and opera- 
tion of Pacific’s facilities as part of an integrated pipeline 
system is ‘‘required by the public convenience and neces- 
sity’’. This finding is supported by substantial evidence. 


2. There is no merit in the belated contentions of peti- 
tioner, which it cannot properly raise, that the Commission 
erred in taking official notice of the status in proceedings 
before the Commission of two major pipeline projects of 
companies unaffiliated with El Paso to bring substantial 
volumes of natural gas to California. Petitioner did not 
take exception to the official notice which the Presiding 
Examiner had properly taken of the status of those pro- 
jects, and which confirmed his findings on the evidence re- 
lating to those projects and the actual and potential com- 
petition they would provide. Petitioner likewise took no 
exceptions to those findings. 

The Presiding Examiner did not foreclose any inquiry 
on cross-examination as to future allocation of costs or 
rates. Petitioner’s assertions as to what the record shows 
are refuted by the very record it cites. Wholly insupport- 
able, therefore, is petitioner’s contention that it was denied 
due process, a contention which never was made by peti- 
tioner to the Presiding Examiner after the hearing or to 
the Commission, which is a further demonstration of its 
vacuity and why it now cannot be raised. 

There is no basis whatsoever for petitioner’s contention 
that it was denied due process by the Examiner’s alleged 
failure to consider enough of the documentary evidence 
before rendering his decision, and the Commission’s subse- 
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quent adoption of that decision. The Examiner’s state- 
ment in another more recent unrelated proceeding, quoted 
by petitioner, shows the Examiner’s diligence when he 
‘searched the record’’ in this case ‘‘for the things that 
were dispositive of the issue’’—which is precisely the con- 
trary of that which petitioner argues from the very same 
statement. Moreover, the Examiner’s decision on its face 
shows that the evidence and issues were carefully con- 
sidered and deliberated. Further, before adopting the 
Examiner’s decision with the addition of certain condi- 
tions, the Commission provided for the filing of exceptions, 
heard oral argument en banc and devoted sufficient time to 
its consideration of the matters. 


3. There is no basis in fact or in law for petitioner’s 
contention that the public interest under the Natural Gas 
Act is controlled by the antitrust laws. Here, the Com- 
mission found the merger would not result in a substantial 
lessening of competition; and the Commission properly 
fulfilled specific Congressional policies for the natural gas 
industry when it considered and weighed all factors bearing 
on the public interest and did not consider the preserva- 
tion of Pacific as a potential competitor as a determinative 
factor. 

The merger of El Paso and Pacific did not involve the 
change of any rates to any of their customers for that 
reason. There was evidence and the Commission recog- 
nized that in the event the merged company files for rate 
increases in the future, there may be questions as to cost 
allocations in determining rates to particular customers. 
Hence, the Commission prescribed as a condition in its 
order the requirement that supplemental and separate 
accounts be kept to show the costs of the El Paso portion 
and the various segments of the Pacific portion of the 
merged system, so that the Commission and all interested 
parties including petitioner, will have readily available the 
data required to make or suggest appropriate and equitable 
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allocations of cost. While the economic aspects of the 
merger, including the prospect of lower rates, were fully 
considered by the Examiner and the Commission, future 
cost allocations necessarily will have to be determined in 
the light of the then existing circumstances in the exercise 
of the Commission’s continuing jurisdiction over rate 
matters. 


ARGUMENT 
I. 


The Commission properly approved the merger on 
the basis of findings supported by substantial evidence 
as to all factors bearing on the public interest. 


In issuing El] Paso a certificate of public convenience 
and necessity to acquire and operate the facilities of 
Pacific, the Commission properly carried out the special 
responsibilities entrusted to it by Congress in the Natural 
Gas Act. After a full and fair hearing, the Commission 
examined the relevant past and present, made detailed 
findings based on substantial evidence, weighed all factors 
bearing on the public interest and thereupon exercised a 
rational judgment in ascertaining the present and future 
public convenience and necessity. 


A. Congress Designed the Natural Gas Act to 

Deal with the Unique Problems of the 

Natural Gas Industry. 

Congress, by the very terms of the Natural Gas Act, 
and in its deliberations, made perfectly clear that the Com- 
mission was required to consider all factors bearing on 
the public interest, including the special facts and con- 
siderations relating particularly to the interstate natural 
gas industry, in determining the public convenience and 
necessity of any proposed acquisition and operation of 
interstate natural gas facilities or the construction or 
abandonment of such facilities. 
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In their consideration of proposed natural gas legisla- 
tion, Congress’ and the Federal Trade Commission? focused 
attention on the special problems of the natural gas in- 
dustry, including the wasting and exhaustible character of 
natural gas resources; the heavy fixed costs for transmis- 
sion facilities; the immobility of pipelines once they are 
installed; the need for a constant and dependable source of 
supply; the desirability that the public derive maximum 
benefits from a pipeline; and the need to insure the public 
that it will be charged fair and reasonable rates. 

Congress and the FTC were acutely concerned with the 
evils which had resulted from uneconomic duplication of 
facilities, the great waste of natural gas in production, 
imprudent financing of natural gas activities, costly com- 
petitive struggles, including rate competition, and unregu- 
lated competition in the construction and operation of 
pipelines. 

To protect the consuming public which relied on gas 
supplied by pipelines, the legislative need was to insure 
that the supply continued so as to make a maximum utili- 
zation of installed, expensive and immobile natural gas 
transmission facilities. Further, since ‘‘gas fields are 
limited’’ and natural gas resources exhaustible, the legisla- 
tive need was to provide for the maximum development of 

1See (page references included relate particularly to the text which follows 
and to the text at p. 45, fn. 1, infra) H.R. Rep. No. 709, 75th Cong., 1st Sess., 
1-2 (1937); Hearings, H. Comm. on Interstate and Foreign Commerce, H.R. 
4008, 75th Cong., 1st Sess., 44, 69, 75-77, 82-83 (1937); House and Senate de- 
bates, 81 Cong. Rec. 6720-25 (1937), 83 Cong. Rec., Appendix 2422-24 (1938). 

See also in respect of the 1942 amendment (described in text, p. 24, infra), 
H. R. Rep. No. 1290, 77th Cong., Ist Sess., 2-3 (1941); S. Rep. No. 948, 77th 
Cong., 2d Sess., 1-2 (1942); Hearings, H. Comm. on Interstate and Foreign 
Commerce, H.R. 5249, 77th Cong., Ist Sess., 1-5, 81-84 (1941). 

2 Congress had directed the Federal Trade Commission (‘*FTC’’) to in- 
vestigate the activities of public utility companies, including those doing 
business in natural gas. Senate Resolution No. 83, 70th Cong., lst Sess. 
(1928). The FTC’s investigation of the natural gas industry was completed 
in 1935 and its reports are expressly referred to in Section 1(a) of the Act, 
U.S.C. Title 15, § 717(a), as part of the legislative history. 

See (page references included relate particularly to the text which follows 
and to the text at p. 45, fn. 1, infra) Sen. Doc. 92 (printed 1935 and 1936 in 
two volumes), 70th Cong., 1st Sess. (1928) which includes: FTC Final Report, 
No. 84-A, pp. 255, 581, 586, 601-02, 607-08, 613-17 (1935); FTC Report No. 


73-A, pp. 47-54, 59, 201, 205, 216-17 (1935); FTC Report No. 72-A, pp. 58, 
74-75 (1935). See also, TNEC Monograph No. 36, p. 10 (1940). 
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potential natural gas resources so as to assure an expand- 
ing, continuing and dependable supply to consumers. 

In its final report to Congress, the FTC made specific 
observations directly related to the very subject matter of 
this proceeding: 

“*Provided that the consuming public is ade- 
quately protected by a governmental regulatory 
body in such matters as rates and services, the 
effect of joint ownership may be materially bene- 
ficial to the public generally, in that the gas reserves 
available for certain markets may be increased, the 
wasteful duplication of investment in several com- 
peting lines may be avoided, and the possibility 
of making lower prices to the consumer is greatly 
increased.’” 

Based on these and many other considerations, Congress 
declared in Section 1(a) of the Natural Gas Act that: ‘‘The 
business of transporting and selling natural gas for ulti- 
mate distribution to the public is affected with a public 
interest’’, and that federal regulation ‘‘is necessary in the 
public interest.”’ 

To earry out its specific legislative policies for the inter- 
state natural gas industry Congress provided the Com- 
mission with broad and effective powers. 

The Natural Gas Act declared unlawful any rates 
which the Commission might find were not ‘‘just and 
reasonable’’.?, Congress declared it unlawful for anyone to 
abandon interstate service, or to construct or extend any 
interstate transmission facilities into a market already 
being served, unless the Commission were to issue a certifi- 
cate having found that the particular proposal was required 
by the public convenience and necessity.’ Approval by the 
Commission was required to import or export any gas.‘ 


1 FTC Final Report, No. 84-A, p. 255 (1935) in Sen. Doc. 92, 70th Cong., 
1st Sess. (1928). 

2 Sections 4 and 5 of the Act; U.S.C. Title 15, §§ 717 ¢, d. 

3 Section 7(c) of the Act (52 Stat. 825 (1938)) prior to the 1942 amend- 
ment, described in the text following. 

“Section 3 of the Act; U.S.C, Title 15, § 717 b. 
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potential natural gas resources so as to assure an expand- 
ing, continuing and dependable supply to consumers. 

In its final report to Congress, the FTC made specific 
observations directly related to the very subject matter of 
this proceeding: 

“Provided that the consuming public is ade- 
quately protected by a governmental regulatory 
body in such matters as rates and services, the 
effect of joint ownership may be materially bene- 
ficial to the public generally, in that the gas reserves 
available for certain markets may be increased, the 
wasteful duplication of investment in several com- 
peting lines may be avoided, and the possibility 
of making lower prices to the consumer is greatly 
increased.’” 

Based on these and many other considerations, Congress 
declared in Section 1(a) of the Natural Gas Act that: ‘‘The 
business of transporting and selling natural gas for ulti- 
mate distribution to the public is affected with a public 
interest’’, and that federal regulation ‘‘is necessary in the 
public interest.’’ 

To carry out its specific legislative policies for the inter- 
state natural gas industry Congress provided the Coin- 
mission with broad and effective powers. 

The Natural Gas Act declared unlawful any rates 
which the Commission might find were not ‘‘just and 
reasonable’’.2. Congress declared it unlawful for anyone to 
abandon interstate service, or to construct or extend any 
interstate transmission facilities into a market already 
being served, unless the Commission were to issue a certifi- 
cate having found that the particular proposal was required 
by the public convenience and necessity... Approval by the 
Commission was required to import or export any gas.‘ 


1 FTC Final Report, No. 84-A, p. 255 (1935) in Sen. Doc. 92, 70th Cong., 
1st Sess. (1928). 

2 Sections 4 and 5 of the Act; U.S.C. Title 15, §§ 717 ¢, d. 

3 Section 7(c) of the Act (52 Stat. 825 (1938)) prior to the 1942 amend- 
ment, described in the text following. 

Section 3 of the Act; U.S.C. Title 15, § 717 b. 
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The Commission may and does require uniform accounting; 
it has broad powers of investigation and enforcement.’ 
Judicial review of its orders is limited and its findings, if 
supported by substantial evidence, shall be conclusive.” 

As part of its total regulatory and comprehensive scheme 
for the interstate natural gas industry, Congress in 1942 
strengthened the power of the Commission;* it amended 
Section 7 of the Act to make it unlawful for anyone to con- 
struct or to acquire and operate facilities subject to the Act, 
unless the Commission were to issue a certificate of public 
convenience and necessity, based on the required finding 
that such proposed construction or acquisition and opera- 
tion of such facilities ‘‘is or will be required by the present 
or future convenience and necessity.”’ 

The 1942 amendment to Section 7 of the Natural Gas 
Act was modelled after ‘‘the legislative scheme of the sec- 
tions of the Motor Carrier Act of 1935 governing certifi- 
cates of public convenience and necessity’’.* 

Most pertinent are McLean Trucking Co. v. United 
States, 321 U.S. 67 (1944), which affirmed a decision 
of the Interstate Commerce Commission which had author- 
ized the merger and consolidation of several motor carrier 
companies into the largest single motor carrier company in 
the East, and Minneapolis & St. Louis R. Co. v. United 
States, 361 U.S. 173 (1959), which followed the McLean 
decision, and affirmed an ICC decision which had authorized 
a railroad acquisition. 

What the Supreme Court said in the McLean case with 
respect to the Commission’s duty in the motor carrier field, 
is equally applicable to the Federal Power Commission’s 
duties under the Natural Gas Act to effectuate the specific 

1 Sections 6, 8, 9, 10, 13, 14 and 15 of the Act; U.S.C. Title 15, §§ 717 e, 
g, h, 4, 1, m,n 

2 Section 19 of the Act; U.S.C. Title 15, § 717 r. 

3 For pertinent legislative history, see p. 22, fn. 1, supra. 

“Statement by Commissioner Olds in support of the proposed oe 
which the Federal Power Commission had recommended to 


Hearings 
before the House Committee on Interstate and Foreign Commerce, H.R. 5249, 
77th Cong., 1st Sess., 83-84, see also, 5 (1942). 
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Congressional policies for the interstate natural gas in- 
dustry: 

‘‘The Commission’s task is to enforce the Inter- 
state Commerce Act and other legislation which 
deals specifically with transportation facilities and 
problems. That legislation constitutes the immediate 
frame of reference within which the Commission 
operates; and the policies expressed in it must be the 
basic determinants of its action.’’ (321 U.S. at 79- 
80) 


And, as Mr. Justice Warrraker said in the Minneapolis 
case, equally applicable here: 


‘¢. . . It must be presumed that, in enacting this 
legislation, Congress took account of the fact that 
railroads are subject to strict regulation and super- 
vision. ‘Against this background, no other inference 
is possible but that, as a factor in determining the 
propriety of [railroad acquisitions] the preserva- 
tion of competition among carriers, although still a 
value, is significant chiefly as it aids in the attain- 
ment of the objectives of the national transporta- 
tion policy.’ 
se . Resolution of the conflicting considera- 
tions ‘is a complex task which requires extensive 
facilities, expert judgment and considerable knowl- 
edge of the transportation industry. Congress left 
that task to the commission ‘‘to the end that the 
wisdom and experience of that commission may be 
used not only in connection with this form of trans- 
portation, but in its coordination of all other forms.”’ 
79 Cong. Rec. 12207. ‘‘The wisdom and experience 
of that commission,’’ not of the courts, must deter- 
mine whether the proposed [acquisition] is ‘‘con- 
sistent with the public interest.’’’’’ (The Court’s 
brackets. )* 
The Commission’s duty as this Court pointed out in the 
City of Pittsburgh case 
1 Minneapolis ¢ St. Lows B. Co. v. United States, 361 U.S. 173, 187-88 
eet errr} in part from McLean Trucking Co. v. United States, 321 U.S. 


67, ). See also Federal Communications Commission v. RCA Com- 
munication Co., Inc., 346 U.8. 86, 91-96 (1953). 
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“is to examine the relevant past and present and 
then to exercise a rational judgment upon that data 
to ascertain the public convenience and necessity 
in the reasonably foreseeable future.’ * 


No single factor, unless it should outweigh the combined 
impact of other factors, can be determinative. From the 
‘‘complex out of which the Commission’s judgment as to 
‘public convenience and necessity’ arises’? ‘‘there must be 
a weighing of the relative importance of the several factors 
involved’” in ‘‘laying down new rules, to change present 
conditions and to guide future action.’’* 

Thus, Congress entrusted to the Commission the duty 
to decide what proposals in respect of interstate natural 
gas service are required by the public convenience and 
necessity. It is the Commission’s duty to determine what 
will ‘‘satisfy the requirements of the public interest in rela- 
tion to the needs of vast regions . . . in the enjoyment of 
(natural gas] facilities for . . . public services.’ 

The corollary to these fundamental principles is the 
equally fundamental principle that: 


‘‘Once a fair hearing has been given, proper find- 
ings made and other statutory requirements satis- 
fied, the courts cannot intervene in the absence of a 
clear showing that the limits of due process have 
been overstepped. If the Commission’s order, as 
applied to the facts before it and viewed in its en- 
tirety, produces no arbitrary result, our inquiry is 
at an end.’”* 


1 City of Pittsburgh v. Federal Power Commission, 99 U.S. App. D.C. 113, 
124, 237 F. 2d 741, 752 (1956), quoting from American Airlines v. Civil 
Aeronautics Board, 89 U.S. App. D.C. 365, 369, 192 F. 2d 417, 421 (1951). 

2 National Coal Association v. Federal Power Commission, 89 U.S. App. 
D.C. 135, 140, 191 F. 2d 462, 467 (1951). 

3 Scripps-Howard Radio v. Federal Communications Commission, 89 U.S. 
App. D.C. 13, 16, 189 F. 24 677, 680 (1951), cert. denied, 342 U.8. 830 (1951). 

«Keller v. Potomac Electric Power Co., 261 U.S. 428, 440 (1923), Pren- 
tis v. Atlantic Coast Line RB. Co., 211 U.S. 210, 226 (1908). 

5 Federal Communications Commission v. Pottsville Broadcasting Co., 309 
U.S. 134, 143 (1940). 

¢ Federal Power Commission v. Natural Gas Pipeline Co., 315 U.8. 575, 
586 (1942). 
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On proper findings and with the statutory requirements 
satisfied, the Commission’s order in this proceeding, which 
created’ a single integrated pipeline system, produces a 
sound result. The Commission’s order, as applied to the 
facts before the Commission and viewed in its entirety, 
clearly does not produce an ‘‘arbitrary result’’. 

The Commission made its findings on substantial evi- 
dence and petitioner chooses to ignore the record when it 
asserts that certain findings were without support in the 
evidence (Point I.B.). The Commission afforded all par- 
ties a full and fair hearing (Point II) ; and there is no basis 
for the particular objections relating to antitrust and rates 
which petitioner has now advanced (Point III). 


B. The Detailed Findings of the Commission 
with Respect to all Factors Bearing on the 
Public Interest are Supported by Sub- 
stantial Evidence. 


Petitioner claims (Br. 18, 21, 44, 46) that there is nothing 
in the record to support any findings of benefits to con- 
sumers as a result of the unification of El Paso and Pacific.? 
Contrary to such contentions, the Commission found on the 
evidence that the merger—the integration of the facilities 
of the two companies into a unified pipeline system—would 


1‘¢The duty of [El Paso] to continue its coordinated operations with 
[Pacific] springs from the Commission’s authority, not from the law of private 
contracts.’? Pennsylvania Water and Power Co. v. Federal Power Commission, 
343 U.S. 414, 422 (1952). 


2 Petitioner also claims (Br. 24) in Point II that: ‘‘All of these things 
here discussed were matters without contradiction in the record.’’ But, peti- 
tioner designated for printing in the joint appendix, parts of only 116 pages of 
the 2914 pages of the transcript of oral testimony and thus failed to comply 
with Rule 16 of this Court which provides that ‘‘if appellant contends the 
judgment or order is not supported by the evidence, he shall print all material 
portions of the testimony and evidence.’’ 

In view of the sweeping claims made by petitioner (and petitioner’s re- 
peated citation to record references which either flatly contradict or do not sup- 
port that for which they are cited), it is appropriate that the Court have before 
it the material portions of the testimony which are referred to in this brief, and 
particularly in Point I.B. which follows. The oral testimony shows the com- 
plete record which was made in this matter including the full scope of direct 
examination, cross-examination, the character of the documentary evidence and 
the range of matters considered. 
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maximize the prospective benefits flowing to the consuming 
public as a result of the unification of these two companies." 

No party, including petitioner, produced any witnesses 
or offered any evidence to controvert the testimony and 
evidence concerning such benefits which was presented by 
El Paso, Pacific and others in support of the merger. 


1. Petitioner asserts categorically that the ‘‘only benefit 
[of the merger] mentioned in the record”’ relating to ‘‘al- 
leged expanded and improved gas service’’ is the construc- 
tion of a lateral to Eugene, Oregon and that ‘‘no others are 
set forth in the record’’ (Br. 13). 

The Commission found (R. 14882-90, 15028-29) on the 
evidence that the merger would result in an improved gas 
supply and utilization of gas reserves. There will be a more 
economic use of actual and potential gas reserves through- 
out the West and in Canada.” Exploration and develop- 
ment of gas resources will be stimulated in those areas.* 
A more effective and balanced use of residue gas and dry 
gas will result, to assure more dependable service and to 


2 Petitioner contends (Br. 43, 45-46, 47) that the Commission did not 
make ‘‘specific findings’’ and that its findings were ‘‘estimates, guesswork, 
unsupportable predictions, matters stated but unproven,’’ which are an insuffi- 
cient basis for authorizing the merger. This contention is wholly unwarranted 
since the Commission in making its findings as to the future effects of the 
operation of the integrated system, examined ‘‘the relevant past and present’’, 
considered the testimony of qualified witnesses as to future effects, and upon 
that data made its specific findings in ascertaining the public convenience and 
necessity in the reasonable foreseeable future. (See p. 26, supra.) 

2R. 68-73, 134-36, 147, 166-67, 1254, 1299, 1304, 1532-33, 1637, 2061-64, 
2915, 9542-43, 10052-A (all reserves available to all customers of both com- 
panies); 69-73, 321-22, 1299, 1596-97, 1637, 1763-65, 2062-64 (lengthening 
service life of presently certificated facilities) ; 924-25, 2063, 2211, 2234, 8125, 
9851, 10052-A (access to additional reserves for future market demands) ; 133- 
36, 147, 1188-89, 1532, 9542-43, 10052-A (Pacific Northwest markets can use 
proximate Canadian and Rocky Mountain gas sources). 

Petitioner claims (Br. 9-10, 20-21, 44) that there is no evidence that the 
merger is necessary for El Paso to get Canadian gas, asserting that the record 
shows that El Paso already had a commitment of certain quantities of i 
gas. Petitioner ignores or misconceives the purport of the evidence, which was 
that by reason of the merger, El] Paso would be in a direct and in the best 
position to negotiate for and use new quantities of Canadian gas to serve the 
increasing market demands, particularly in California (see also RB. 1559-60). 

3B. 135-36, 147, 326, 1518-19 (by linking fields to larger markets); 134, 
136-41, 322, 1303, 1792-93, 1838 (Pacific not in a position to stimulate develop- 
ment) ; 73-74, 134-38, 147, 322, 326, 1303, 1518-19, 1838 (merged company to 
carry on greater exploration of its own). See also, Northwest Natural Gas 
Co., et al., 6 P.U.R. 3d 403, 419-420 (F.P.C. 1954). 
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enable the greater use of residue gas which otherwise will 
be lost if flared during oil production. New gas supplies 
will be connected to the system at lower capital costs.’ 

The Commission found (R. 14895-99, 15028, 15031-32) 
on the evidence that the integration of the El Paso and 
Pacific facilities would result in expanded and improved 
gas service. It offers the prospect of the more effective 
use of newly discovered and expanding Rocky Mountain 
and Canadian resources to provide additional and better 
service to California.* Potential but unserved consumers 
in the Pacific Northwest area will benefit by the construc- 
tion of new facilities which Pacific, as a separate corpo- 
ration, was unable to undertake.* Pacific’s facilities, in 
which there was considerable spare or idle capacity will 
be utilized more fully. The integration of El Paso’s and 
Pacifie’s facilities and connection to their various sources 
of supply will result in increased flexibility of operations, 
such as the movement of gas in different directions as 
demands or emergencies may require or as fluctuations 
in residue gas production may necessitate.° 


1B. 74-75, 83, 1295 (residue gas and dry gas defined); 81, 83-87, 920-22, 
1528-30, 9530, 9533, 9843 (high percentage of residue used in El Paso system) ; 
77-82, 84, 920-21, 1254-56, 1295-97, 1299-1300, 1528-30, 2975-76 (difficulty in 
marketing additional residue without additional dry gas) ; 80-81, 84-85, 87, 921, 
1254-56, 1295-96, 1299-1300, 1302, 1528-29, 1623-29, 1729-32 (Pacifie’s access 
to large dry gas reserves provides needed balance and increases ability to use 
more residue gas otherwise wasted). See also, pp. 6-7, supra and other refer- 
ences thercin. 

2R. 88, 147, 1272-73, 1299, 1301, 1532-33 (proximate incremental reserves 
can be attached at lower capital cost); 88, 174-75, 1297, 1532-33, 1654-56 
(avoids capital expense of an El Paso line duplicating Pacifie’s). 

3K. 62, 93, 116, 318, 1255, 1297, 1300-01, 1596-97, 1633-34, 1698-99, 2063-64. 

4R. 97, 140-41, 286-89, 512, 826-28, 1839, 1847, 1857 (Pacific unable to 
undertake extensions) ; 97-98, 147, 286-89, 1839-40, 1843, 1847 (El Paso finan- 
cial and other strength to stimulate market development); 95-96, 100, 112, 
339-51, 1660-64, 1668-70, 1698, 1847 (El Paso will serve every community within 
economic reach) ; 93-95, 1303-04, 1595-96, 1697-99 (large diameter pipelines to 
California will result in lower unit transportation cost to consumers in states 
through which they will pass). 

5B. 116-17, 123-24, 284-85, 1702, 6677-78, 6681-82, 7065, 11153-54, 11156-57, 
13841-42, 13845-46 (Pacific idle capacity); 116, 147, 284-85, 1303-04, 1843 
(better use of Pacific facilities by merged system). 

©R. 73, 88, 90-93, 116, 167-71, 175-77, 258, 1130-31, 1256, 1299, 1301, 1541- 
43, 1628-29, 1729-33, 2082-83; 2915. As this record shows, there is no basis for 
petitioner’s contention (Br. 23-24) that ‘‘efforts to go behind blanket descrip- 
tion of ‘benefits’... such as... ‘flexibility’ met with frustration for the 
most part (Fish R. 1186-87).’’ See also R. 1188-89. 
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2. Petitioner makes several claims (Br. 10-12, 21-23, 
44, 46) that amount to the single claim that there was no 
evidence that the merged company will be a financially 
stronger gas supplier.’ 

The Commission found (R. 14891-94, 15029-30) on the 
evidence that the merger would result in the creation of a 
single financially stronger gas supplier than otherwise 
would be the case if E] Paso and Pacific were separate 
corporations, whether or not affiliated. 

The Commission found (R. 14891-93) (a) that this 
result would be of particular significance to present and 
potential customers along the route of Pacific’s facilities, 
since Pacific had been unable to develop its markets in large 
part because of its financial problems;? and (b) the merged 
company would be able to acquire necessary debt and equity 
capital on more favorable terms than otherwise would be 
available if Pacific and E] Paso were separate corporations.* 


1 Petitioner contends that Pacific would have been able to improve its 
financial position without merger by filing a rate increase, by recovering full 
cost of service on its sales to E] Paso and other pipelines and by obtaining 
more markets and making more sales, including possible sales to California 
(Br. 10-12, 21-23, 44, 46). Had Pacific remained as a separate corporation, 
whether affiliated or not, the rate increase necessary to alleviate its finan- 
cial problems would have been very substantial and would have had the effects 
of substantially increasing costs to customers of Pacific, retarding the develop- 
ment of markets and losing potential customers to competitively priced fuel 
oil (R. 511, 821-27, 1806, 2126, 2133). 

While Pacific was not receiving a full rate of return on sales to El Paso 
and other pipelines (see R. 1804-06), if Pacific were to attempt to increase its 
rates on such sales there is no assurance that those pipelines could, in competi- 
tion with other natural gas supply and other sources of energy, resell such gas 
at increased costs. In any event, those increased rates would be passed along 
to the customers of the particular pipelines, including E] Paso’s California 
customers. 

In sum, the medicine which petitioner would prescribe would decrease 
Pacific’s ability to increase its sales and to improve its financial health. By 
reason of the merger, however, substantial rate increases otherwise facing 
Pacific customers (R. 825-26, 1806) will be, if any, considerably lower. The 
financial resources of El Paso are available to build laterals to new communities 
not yet served with natural gas without the immediate need of an adequate 
return, but which in the long run will improve the operating results of the 
Pacific facilities (R. 826-27). And, California will not be adversely affected. 

7 RK. 96, 125-29, 140, 205, 254-55, 285, 1575, 1791-92, 1850-54, 2126-30, 2203, 
2236-38, 3228 (Pacifie’s poor financial results); 101, 124-25, 1508, 1790-91 
(Pacific not adequately staffed for future); 96-97, 132, 140-41, 255-56, 267, 
285, 287, 827 (difficult for Pacific to provide expanded service); 97-98, 141, 
147-48, 267, 287-88, 826-27 (merged system’s ability to finance extensions and 
connect new markets). 

3B. 97-98, 202-06, 208-12, 252-58, 1131. 
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Pacific faced serious obstacles in raising any additional 
capital because of its very poor operating results El 
Paso’s amortization period on its debt capital is the short- 
est in the industry due to its dependence on residue gas. 
Since the predictable number of years residue gas forma- 
tions are capable of production is substantially less than 
for dry gas formations, El Paso’s amortization period will 
be lengthened because of connection with substantial addi- 
tional dry gas reserves.” 


3. Petitioner claims that there is no evidence in the rec- 
ord that the merger will result in lower rates than other- 
wise may be charged by El Paso and Pacific as separate 
companies: it asserts that substantial operating savings 
are illusory, that elimination of duplication has been 
effected without merger and that the merger will result in 
higher expenses (Br. 13-17, 23-24, 44-45).* 

The Commission found (R. 14899-904, 15028, 15032-33), 
on the evidence, that operation of the merged system 
offered the prospect of lower rates in the future than 
would otherwise be charged if E] Paso and Pacific remained 
as separate companies, whether affiliated or not. Potential 
increases in Pacific’s rates will be deferred and reduced.‘ 

Savings will result from the elimination of future dupli- 
cation of facilities and activities and by the elimination of 
duplication of functionally identical work and effort by two 
separate organizations.’ The prospect is for a lower unit 

1B, 96-97, 128-32, 140, 206, 209-10, 251-56, 264-67, 285, 1874-76, 2107-10, 
2157-59. 

2R, 81-82, 204-05, 1296-97, 1302, 1529. 

3 With respect to alleged higher interest expense, see p. 17, fn. 2, supra. 
The increase in expenses to which petitioner refers (Br. 24; citing R. 2344-47 
and Exh. 383, R. 7327-49) would have occurred if there had been no merger 
(R. 2345, 2353-54), except that El Paso’s tax expense would have been higher 
(see generally R. 2344-57, 2367-70, 2392-93). The exhibit, prepared at the 
Staff’s request (R. 2344) did not purport or attempt to reflect operational 
changes upon merger, but simply combined estimated revenues and expenses of 


the two companies, taking into account only the tax saving resulting from the 
merger. 

4B, 98-99, 113-14, 117, 140, 524-25, 1132, 1582-86, 1783, 2221-23. 

5R. 100-01, 124-25, 156-62, 165-66, 212, 512-16, 946-50, 1097-99, 1131, 
1188-89, 1301, 1508, 1790-91, 1946-47, 1950-51, 1968-74, 2014-46, 2052-54, 2393, 


(Continued on following page) 
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cost of transportation of gas delivered to all markets than 
would otherwise be possible. There will be a reduction in 
the combined ‘‘cost of service’’ of the two companies that 
could not occur if they were operated separately, whether 
affiliated or not.? 

Also, the Commission found and directed (R. 15030) 
that the consumers of the merged system would benefit 
from the utilization of substantial amounts of a $23 million 
Pacific tax loss carry-forward generated in 1955 and 1956, 
which would have been lost if El Paso and Pacific remained 
as separate companies, affiliated or not.” 

Petitioner contends that the record shows that the bene- 
fits, which it denies will result, can be obtained through a 
parent-subsidiary relation or by contract (Br. 9-13, 19, 
20-23, 44). Facts which refute this contention already have 
been discussed—acquisition of debt and equity capital on 
more favorable terms, flexibility of operations, deferment 
and reduction of Pacific rate increases, savings in operating 
expenses, use of substantial portions of Pacific’s tax loss 
carry-forwards and prospectively lower rates for con- 
sumers than otherwise would occur. 

The merger will result in the elimination of complex 
corporate and mortgage problems.’ A subsidiary, even 
with a small minority interest, must be operated in its 
own best interest. 

This would create ‘‘insufferable problems”’ in deciding 
which company would make contracts, choose corporate 
opportunities or undertake financings (R. 2183-84, 2188-91). 
The relationship would generate stockholder suits and 
private antitrust litigation which would be difficult to de- 
2416-19. Petitioner’s contentions that substantial operating savings are illusory 
and its assertions as to what the record shows (Br. 16-17, 24, 44-45) are belied 
by the full record on these points referred to in this footnote and the portions 
which petitioner has cited. Also, petitioner ignores the prospect of elimination 
of future duplication in operations, exploration and development and other 
business activities (see R. 60, 162). 

1 R. 93-96, 116, 147, 1301, 1304, 1699, 1843. 

2 R, 573-75, 1578, 2184-86, 2206-07, 2345-46, 2384, 3743, line 15, 7335, lines 
15, 22, 7336, line 15. 

3B. 256-57, 2167-69, 2176-78, 2199-200. 
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fend.‘ Maintenance of the parent-subsidiary relationship 
following a finding by the Commission that the merger was 
not in the public interest could well result in a loss of the 
benefits of partial unification in view of the presence of 
the antitrust action. What could be accomplished by con- 
tract is wholly speculative and could not provide the sub- 
stantial benefits of total unification. 


4. Petitioner complains of the alleged absence of neces- 
sary findings in respect of competition (Br. 44). 

The Commission found (R. 15875-81, 15027-28), on the 
evidence, that Pacific, during 1956 because of its financial 
difficulties and the slowly developing markets in the Pacific 
Northwest area did not offer serious competition to El 
Paso to serve the future needs of the California market ;* 
that future and strong competition to serve California 
would be afforded by Transwestern Pipeline Company 
(‘‘Transwestern’’) and Pacific Gas Transmission Company 
(‘‘PGT”’, a subsidiary of one of El Paso’s largest cus- 
tomers, PG&E) ;* that Pacific was not a competitor of El 
Paso in certain gas supply areas and, in those few areas in 


1R. 1308, 1312, 1482, 1490-92, 1537, 

2 R. 1305-08, 1476-77, 1481-82, 1536-37. 

IR. 140, 318, 354-56, 1120-26, 1172, 1211-12, 1522-23, 1787, 1811-18, 1868, 
1871-72. 

While Mr. Fish, the promoter of Pacific, originally conceived of a project 
which might serve ‘‘every possible market’’ in California and ‘‘every possible 
market east’’ (see petitioner’s brief, p. 5), the only Pacific proposals presented 
to the Commission (the last of which was certificated), was the proposal to 
serve the Pacific Northwest (see R. 1109-12, 1146). 

Contrary to petitioner’s assertions (Br. 6-7), Mr. Silloway, President 
of Pacific, testified that: the agreement of Pacific Gas and Electric Company 
(‘*PG&E’’) to purchase gas from Pacific was essential to the feasibility of 
any Pacific project to California; that PG&E was unwilling even to negotiate 
with Pacific because of PG&E’s own plans to build a pipeline from Canada; 
and therefore he never believed that Pacific’s efforts to serve California at 
that time, including fulfillment of the letter of intent with Southern California 
Edison Company, would be successful (R. 1125-26, 1787-89, 1811-18, 1863, 1868, 
1871-72). 

Mr. Fish merely testified that Pacific could have financed a line to Cali- 
fornia if it were economically feasible (see Br. 6), and not that such a line 
was in fact economically feasible. 

*R. 49, 115-16, 314-20, 329, 331-33, 335, 337, 351-53, 356-57, 597-98, 603-09, 
677-78, 684-85, 688, 691-93, 1126, 1189-90, 1275-77, 1283, 1353, 1361-62, 1617-18, 
1656-58, 1663, 1920-22, 1930-37, 2260-74, 2288-89, 2915; 3819-20, 3822, 3826-27 
(‘Canadian gas’’ refers to supply from PGT) ; 4438, 4441, 4443-45. 
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which it was a competitor there remained a number of 
strong actual or potential competitors.” 

The Commission found, therefore, that the elimination 
of Pacific as a potential competitor would not result in a 
substantial lessening of competition (R. 14875-81, 15027- 
28). The Commission held that, in any event, the many 
benefits accruing to the public by reason of El Paso’s ac- 
quisition and operation of Pacific’s facilities as part of a 
single integrated system far outweighed any possible dis- 
advantages resulting from the elimination of Pacific as a 
potential competitor (R. 14881, 15027). 


5. Further, the Commission found (R. 14902-04, 15032- 
33) as the evidence showed,? that the merger of El Paso 
and Pacific did not involve the change of any rates as to 
any of their customers for that reason. 

The Commission reiterated this finding when, in its 
order which denied petitioner’s application for a rehear- 
ing, it said: 

‘*. , . the exact effect of the changed operations 
on allocation of costs to the several customers of 
the combined system has not been shown nor could 
it be shown at this time. That question will be con- 
sidered if it comes before us [in Section 4 or 5 pro- 
ceedings under the Natural Gas Act], for example, 
upon the filing of new rates by El Paso. We shall 
then necessarily have to make an allocation, and we 
shall do so in a manner to distribute fairly the costs 
of the combined system.’’ (R. 15087) 


In order to effectuate its intention to assure complete 
protection to all customers in respect of future rates, the 
Commission enlarged upon the conditions relating to cost 
accounting which had been prescribed by the Examiner 
(R. 15033, 15036-37). As the Commission said in its Order 
which denied petitioner’s application for a rehearing: 


1B. 321, 324-26, 356, 1165-68, 1284, 1320, 1323-26, 1333-34, 1348, 1351-56, 
1361-62, 1385-87, 1517, 1636-37, 1719-21, 1920-22, 1926, 1928-37. 
7B. 98, 113-14, 1584-86, 3565-68, 3582-86, 13017-20. 
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“‘To assist us in any future proceedings and as a 
result of requests made by El Paso’s California cus- 
tomers, we provided in our order that El Paso 
should maintain supplemental accounts designed to 
show the costs separately for various segments of 
the Pacific Northwest System and separately for the 
former El Paso System and the former Pacific North- 
west System. In this way all parties to the pro- 
ceeding and this Commission would have more easily 
available some of the necessary data on which to 
base a just allocation of costs and rate determina- 
tion.”’ (R. 15087). 


It is clear that the Commission ‘‘weighed the factors 
* * * on the issue of public convenience and necessity with 
the evidence bearing thereon’” and thereby fulfilled the 
responsibilities entrusted to it by Congress, and effectuated 
the legislative objectives of the Natural Gas Act. 


II. 


The Commission afforded all parties due process, 
including a fair hearing and full consideration of the 
record. 


On this review, petitioner contends that the Commission 
denied due process: 

(a) by taking official notice of the status of the 
two new pipeline projects to bring substantial 
volumes of natural gas to California (Br. 19, 41-43, 
47). 

(b) by allegedly foreclosing inquiry upon cross- 
examination into matters relating to future alloca- 
tions of costs in connection with the rates of the 
merged company (Br. 13-16, 19, 29, 47). 

(c) by the alleged failure of the Examiner to con- 
sider all the evidence, coupled with the fact that the 
Commission issued its decision 13 days after hearing 
oral argument (Br. 18, 19, 25-28). 


2 Charleston & Western Carolina Railway Co. v. Federal Power Commission, 
98 U.S. App. D.C. 241, 248, 284 F.2d 62, 64 (1956). 
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While, as a matter of jurisdiction, petitioner cannot now 
raise the first two contentions,’ they, like the third conten- 
tion, are wholly without foundation on the facts and in law. 


A. Petitioner was on Notice and had a Full 
Opportunity to Introduce Evidence as to the 
Effect on Competition of the Two New Pipe- 
line Projects to Serve California. 


In its brief (42), petitioner states that at the hearing 
in this proceeding, reference to the pipeline projects of 
Transwestern and Pacific Gas Transmission (‘‘PGT’’) was 
made only ‘‘in a most casual fashion’’. This assertion is 
refuted by the record. 

The Attorney General of California’s contentions at the 
opening of the hearings before the Presiding Examiner 
were that California was dependent solely upon E] Paso 
as its supplier of out-of-state natural gas, that the merger 
of El Paso and Pacifie would result in elimination of Pacific 
as a potential competitor to serve California, that Cali- 
fornia should not be dependent solely upon a single sup- 
plier and that, therefore, the ‘‘merger be rejected as being 
against the public convenience and necessity.’’ (R. 29-31)? 

To meet those contentions (R. 351), El Paso offered 
considerable evidence in its direct presentation relating to 
the activities and proposals of Transwestern and PGT and 
actual and potential competition in serving the California 
market.* 

On April 15, 1958, Transwestern had filed its applica- 
tion for a certificate to construct a pipeline from the 

1 Neither of those contentions was advanced in petitioner’s exceptions to 
the decision of the Examiner and, therefore, such contentions cannot now be 
raised by petitioner. Sec. 1.31(¢) of the Commission’s Rules of Practice and 
Procedure; State of Wisconsin v. Federal Power Commission, 91, U.S. App. 
Rie su, 310-11, 201 F. 24 183, 186-87 (1952), cert. denied, 345 U.S. 934 

2 See also p. 13, and fn. 2 thereto, supra. 

3 Transwestern: map, R. 2915; RB. 49, 115, 319- 20, 329, 352-53, 677-78, 684- 
85, 688, 691-93, 1190; see also B. 4438, 4441, 4443-4 

PGT (subsidiary of PG&E): map R. 2915; 49, Tis-16, 314-19, 329, 331, 337, 


351-52, 356-57, 597-98, 603-09, 691-' "93, 1126, 1189-90; See also, B. 3819- 20, 
3822, 3826-27. 
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Permian Basin to the California-Arizona border with 
initial capacity of 350,000 McfD, and an ultimate capacity, 
simply by adding compression, of about 640,000 McfD. 
The gas was to be sold by Transwestern to the Southern 
California companies customers who buy about 1 million 
McfD from El Paso. After the close of the hearings in 
the merger case, but before the Presiding Examiner’s de- 
cision, the Commission issued a certificate to Transwestern 
(R. 14878). On August 10, 1960, Transwestern had com- 
pleted construction of its pipeline and deliveries to Cali- 
fornia were commenced. 

Pacific Gas and Electric Company’s proposal to build 
its own pipeline from Canada to the San Francisco Bay 
area (the PGT line) was known as early as 1956, and was 
announced formally in July, 1957 (R. 1403-09). The 
filing of an application to the Commission for a certifi- 
cate was imminent by the time hearings commenced before 
the Presiding Examiner in the merger case on September 


17, 1958 (R. 49, 313-18). The application was filed on 
December 29, 1958 (R. 14877). The Commission issued a 
certificate to PGT on August 5, 1960.? 

Early in the hearings, the Presiding Examiner expressly 
ruled: 


‘“We have the question of competition, certainly. 
It has to be considered in this case.’’ (R. 692) 


All of the parties were aware, therefore, of the issue 
which petitioner itself raised (R. 31-32) and of the impact 
of the evidence concerning Transwestern and PGT intro- 
duced in support of applicants’ case. About six weeks were 
allowed for preparation of cross-examination, which com- 
menced on November 12, 1958 (R. 1243). There was con- 
siderable testimony upon cross-examination which related 
to Transwestern and PGT,° including testimony upon 

1 Platt’s Oilgram, p. 3, August 10, 1960. 

2F.P.C, Order in Docket No. G-17350 et al, cc Public Util. Rep., 110,070. 

3 Transwestern: BR. 335, 352-53, 688, 1275-77, 1353, 1361-62, 1617-18, 1636, 


1656-58, 1920-22, 1930-37, 2288-89, 
PGT: 351-52, 356-57, 1283, 1403-11, 1663, 2260-74. 
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cross-examination by Mr. Bennett, counsel for petitioner 
herein and below (R. 1522, 1617-18). 

As previously stated, petitioner offered no evidence 
and called no witnesses concerning this or any other matter. 

It was, therefore, primarily on the basis of the sub- 
stantial evidence in the record that the Presiding Examiner 
and the Commission made their several findings’ respect- 
ing the actual and potential competition which Trans- 
western and PGT have afforded and will afford in serving 
the California market. The facts of which the Presiding 
Examiner and the Commission took official notice thus for- 
tified, but did not vary, the findings they made on the basis 
of the evidence (R. 15088). 

In his decision issued on November 20, 1959, the Pre- 
siding Examiner referred (R. 14876-77) to the certificate 
which the Commission had issued to Transwestern on 
August 10, 1959 and to the pendency of the application 
which PGT had filed on December 29, 1958 for a certificate 
covering its project. 

Section 1.26(5)(d) of the Commission’s Rules of Prac- 
tice and Procedure provides that the Commission may take 
official notice of such facts so long as ‘‘any party shall, on 
timely request, be afforded an opportunity to show the con- 
trary.’ (Emphasis supplied.) Following the Presiding 
Examiner’s decision, petitioner made no request to offer 
any evidence in respect of Transwestern or PGT. 

Moreover, in the Exceptions to the Decision of the Pre- 
siding Examiner which, on December 7, 1959, were filed 
with the Commission (R. 14993-15006), petitioner did not 
question the Presiding Examiner’s findings relating to 
Transwestern and PGT and the official notice which the 


1R. 14934-36, 14938, 14940-42, 14945, 14947, 14954, 15027-28. 


? This section is consistent with Section 7(d) of the Administrative Pro- 
cedure Act, referred to in petitioner’s brief, Pp. 42-43; see State of Wisconsin 
v. Federal Power Commission, 91 U.S. App. D.C. 307, 310-11, 201 F. 2d 183, 
186-87 (1952), cert. denied, 345 U.S. 934 (1953); Battle Creek Gas Co. v. 
tise. Power Commission, —U.S. App. D.C.—, 281 F. 2d 42, 45, fn. 6 
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Presiding Examiner took of the Transwestern certificate 
and the proposal of PGT. 

Petitioner’s claim of a denial of due process is thus 
without basis in fact or in law. 


B. Cross-Examination With Respect to Rate 

Matters was not Precluded. 

In its brief (13, 15, 19, 29), petitioner asserts for the 
first time, that in the hearings the Examiner precluded 
cross-examination with respect to rate matters, and there- 
fore denied due process. This belated contention—which 
seeks to reverse all orderly procedure—cannot now be 
raised. It was not set forth in petitioner’s exceptions to 
the Examiner’s decision, in its petition for rehearing of the 
Commission’s order or in its petition to review that order. 

Petitioner’s contentions are completely refuted by the 
very sections of the record, only parts of which are quoted 
in petitioner’s brief. 

Petitioner complains specifically (Br. 13-16) of two 
instances where the Presiding Examiner allegedly pre- 
cluded cross-examination : 


1. Petitioner claims that cross-examination on certain 
rate questions was not permitted by quoting parts of the 
record from R. 1553 to R. 1556. The first portion quoted 
(Br. 13) is Mr. Bennett’s statement ‘“‘Mr. Examiner, I 
think the question is quite proper.’’ (R. 1553). The ques- 
tion (italicized below) to which he refers is at R. 1551: 


**Q. Now, Mr. Kayser, the 28-cent [Canadian] 
gas is going to raise your average price, is it not? 
A. It cannot help it. 

“Q. Well, are you going to charge, then, an aver- 
age cost to the customers, or how are you going to 
handle that, specifically?’’ (Emphasis supplied.) 


1The points were raised for the first time in petitioner’s application for 
rehearing (R. 15070-73). The Commission rejected the claim on the merits 
and also held that the contentions had been waived (R. 15087 fn.). Hence, 
they are not reviewable here. See p. 36, fn. 1, supra. 
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Petitioner’s brief interrupts (Br. 15) its quotation of 
the continuous colloquy (R. 1556) among Mr. Bennett, peti- 
tioner’s counsel, Mr. Kurtz, Staff counsel, and the Pre- 
siding Examiner with the insupportable statement: ‘‘In- 
quiry as to effect upon rates was not permitted.” 

The Presiding Examiner made no such ruling. 

In the subsequent portions which petitioner does not 
quote, Mr. Kayser then answered Mr. Bennett’s question 
fully (R. 1557-58) and Mr. Bennett continued this line of 
cross-examination without interruption or restriction (R. 
1558-66) until he of his own accord turned to a different 
subject (R. 1567). 


2. During the hearings on the following day, a general 
discussion took place among various counsel and the Pre- 
siding Examiner, portions of which (R. 1776-78) are quoted 
in petitioner’s brief (15-16). They allegedly support peti- 
tioner’s wholly unfounded contention (Br. 15) that ‘‘upon 
further effort to make inquiry as to the impact upon rates 
resulting from merger, the Presiding Examiner refused to 
permit inquiry in that direction.”’ 

The complete colloquy (R. 1774-79), and particularly, 
the first nine lines of R. 1777 which were omitted, and 
the Presiding Examiner’s colloquy with Mr. Kurtz 
immediately following the portion quoted in petitioner’s 
brief, show the reverse—that the Presiding Examiner was 
permitting the introduction of evidence, such as the Dunn 
cost allocation studies presented by the applicants and the 
cost allocation studies submitted by the Staff and PG&E, 
for the purpose of ascertaining cost and impact upon the 
consumer: 


“Presiding Examiner: Well, unless I am 
directed to do so by order of the Commission, I am 
not going to make a rate case out of this—whether 
they are lawful under Section 4(a) or 4(b), what- 
ever it is, of the Act. I am not going to do it unless 
directed to do it. [Quoted in petitioner’s brief, 
p. 16; but the following is not quoted there.] 
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“Mr. Kurtz: I think maybe what you are say- 
ing, Mr. Examiner, you are not going to come out 
and say this is going to be the rate in the future, 
but you are interested, I believe, in the cost and 
the impact upon the consumer. 

‘Presiding Examiner: I think so, and for that 
purpose; yes. 

“‘Mr. Kurtz: Certainly. 

‘Presiding Examiner: But I have gone into 
this just thinking out loud. I do not claim to be an 
oracle or anything of the kind, or the smartest man 
on earth. I just wanted a little enlightenment. 

“T have it, gentlemen, and I thank you.”’ (R. 1778- 
79) 


C. The Examiner Reviewed and Analyzed all 

of the Relevant Evidence and the Commis- 

sion Devoted Adequate Time to its Con- 

sideration of the Issues. 

Petitioner contends (Br. 19) that the Examiner failed 
to give ‘‘proper consideration to the record”’ in arriving at 
his decision in this proceeding. Petitioner bases this un- 
warranted argument on a volunteered statement which the 
Examiner made in another more recent proceeding totally 
unrelated to this proceeding (Br. 18) that when he 
‘searched the record’’ in this merger proceeding ‘‘for the 
things that were dispositive of the issue,’’ he only had to 
examine carefully some 15 to 25 of the 500 documents which 
were introduced in evidence as exhibits or items by 
reference.” 

The Examiner’s very statement demonstrates the exact 
reverse of what petitioner seeks to prove by quoting it. 
The Examiner said he ‘‘searched the record’’—which 
means he must have reviewed all the documentary evi- 

2 As shown by other portions of the Examiner’s statement in that proceed- 
ing, which are not quoted in petitioner’s brief, he was citing this merger hear- 
ing as an illustration of the fact that where the Staff does not attempt to define 
the issues or take a position until the hearing is concluded, ‘‘careful lawyers’’ 
representing applicants necessarily submit evidence with respect to all aspects 


of the subject of the hearing (Transcript pp. 582-85 of the March 14, 1960 
hearing in Panhandle Eastern Pipe Line Co., Docket No. G-19780). 
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dence—and found only 15 to 25 documents which bore on 
the issues. This had to be the case since more than 300 
exhibits were gas purchase and sales contracts (Exhs. 35- 
336) and much of the other documentary evidence pro- 
vided precise but uncontroversial data. 

The Examiner presided at all the 25 days of hearings 
which were held in this proceeding. He heard the testimony 
of all of the witnesses, including their explanations of the 
exhibits which he received in evidence; and, as shown in his 
colloquies with counsel and in his questions of the wit- 
nesses,’ he carefully followed the evidence as it was being 
presented and comprehended its significance. 

Following the hearing, comprehensive briefs were filed 
by the interested parties in support of their respective 
positions with abstracts of the evidence and detailed refer- 
ences to the testimony and exhibits upon which they relied. 

More than five months after the last brief, the Examiner 
issued his decision. On its face, the decision reflects his 
careful and deliberate consideration of the record and the 
contentions of all the parties. 

Petitioner also complains that the Commission’s deci- 
sion within thirteen days after oral argument was too rapid 
and taken together with the alleged defect in the manner in 
which the Presiding Examiner reached his decision, over- 
comes the presumption that these officials carried out their 
duty to hear and consider (Br. 25-27). 

The Presiding Examiner submitted his decision to the 
Commission on November 20, 1959; exceptions were filed 
on December 7, 1959; oral argument was heard on Decem- 
ber 10, 1959; and the order of the Commission was issued 
on December 23, 1959. 

As this Court has held, no rule of due process requires 
that an administrative agency or a court make its deter- 


1Eg., RB. 607-09, 1551-56, 1773-79 (rates and costs); 317, 691-93, 1475 
(competition) ; 1434-40 (meetings relating to El Paso’s acquisition of Pacific) ; 
1511-14 (El Paso-Pacific contracts) ; 1670-71 (due process in hearings). 
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mination other than within the time in which it finds neces- 
sary to ‘‘satisfy itself as to its findings and conclusions.’ 

As the Commission here pointed out (R. 15088), there 
were urgent reasons, which included avoiding the loss of 
a substantial portion of Pacifie’s 1955 tax loss carry- 
forward, for giving this case priority of consideration. 
And, ‘‘thirteen days was sufficient time for [the Commis- 
sion] to reach a decision after final submittal’? (R. 15088). 


Hl. 


Petitioner’s other objections to the Commission’s 
order are also without merit. 


While it is clear that this Court is being asked to set 
aside the Commission’s order simply because petitioner is 
opposed to the merger,? the contentions advanced by peti- 
tioner with respect to the effects of the merger upon com- 


petition and upon future rates require some comment. 


1 Florida Economic Advisory Council v. Federal Power Commission, 102 
U.S. App. D.C, 152, 157, 251 F, 2d 643, 648 (1957), cert. denied, 356 U.S. 959 
(1958). In that case hearings before the Examiner closed on November 28, 
1955; on December 6th the Commission decided there was necd for haste and 
called for oral arguments and briefs, omitting the intermediate decision by the 
Presiding Examiner. On December 28, 1955, the Commission decided that 
certificate case. 

In the original certificate proceeding involving Michigan-Wisconsin Pipe 
Line Co., the lengthy hearings were not completed until November 13, 1946; 
oral argument was heard on November 20-23, 1946 and the certificate was is- 
sued on November 30, 1946 (6 F.P.C. 1, 7). Upon review this Court stated: 
‘*We find no adequate basis for Panhandle’s criticism of the procedure that 
was followed. ...’’ Panhandle Eastern Pipe Line Co. v. Federal Power Com- 
mission, 83 U.S. App. D.C. 297, 300, 169 F. 2d 881, 884 (1948), cert. denied, 
335 U.S, 854 (1948). 


? Petitioner understandably emphasizes ‘‘the interest of California in this 
proceeding’? (Br. 4, 47) but opposition of a particular state official or even 
of an entire state does not alter the fact that Congress delegated to the Com- 
mission the responsibility and duty to decide what is in the public interest. 
See Department of Conservation v. Federal Power Commission, 148 F.2d 746, 
750 (Sth Cir. 1945), cert. denied, 326 U.S. 717 (1946); Cia Mexicana DeGas v. 
Federal Power Commission, 167 F.2d 804, 805, 806 (5th Cir. 1948). Cf. Penn- 
sylvania v. West Virginia, 262 U.S. 553, 596 (1923). In addition to California, 
the Commission properly concerned itself with the interests of consumers in the 
ten other states involved in this proceeding, which will consume more than 1.3 
million McfD delivered by the merged system, and practically all of which 
states affirmatively supported the merger. See, Panhandle Eastern Pipe Line 
Co., 83 U.S. App. D.C. 297, 299, 300, 169 F.2d 881, 883-84 (1948), cert. denied, 
335 U.S, 854 (1948). 
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A. The Commission Did Not “Erroneously De- 

cide the Antitrust Issue”. 

In the face of the facts that three major pipeline com- 
panies, El Paso, Transwestern and PGT, are now certifi- 
cated to serve California, and that Pacific would not be 
able to offer serious competition, petitioner’s original and 
only objection to the merger, namely, that California should 
not be dependent upon El Paso as its sole source of supply, 
has been entirely satisfied. 

However, petitioner contends much the same as it did 
after the close of the hearings, that ‘‘the Commission 
erroneously decided the anti-trust issue’’; that there were 
no specific findings of such a nature to defeat any alleged 
antitrust violation in respect of the stock acquisition or the 
merger, and that as a matter of law the Commission could 
not find that El Paso’s acquisition and operation of 
Pacifie’s facilities were in the public interest if the pro- 
posed merger were ‘‘sought to be prevented by the Clayton 
Act’? (Br. 19, 39-41, 44, 47).* 


1. The facts relating to competition already have been 
reviewed. The Commission, in accordance with the teaching 
of the City of Pittsburgh case* properly inquired into 
the merger’s impact on competition as one of the many 
factors bearing on the public interest. And it found on the 
evidence that the elimination of Pacific as a potential com- 
petitor did not substantially lessen competition. 

Further, the Commission held that whatever competi- 
tion Pacific might have afforded, such would not outweigh 
the many prospective public interest benefits which would 
result from the operation throughout the West of the 
integrated pipeline system. 

2In flat contradiction to its contention that Pacific should be preserved as 
a potential competitor to serve California, petitioner contends that California 
customers should not be required to bear any of the costs associated with the 
pecreieaey a tentoctacion oF 'Casaliersane, Soontresie ieee 

2 City of Pittsburgh v. Federal Power Commission, 99 U.S. App. D.c. 113, 
126, 237 F. 2d 741, 754 (1956). 
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2. Petitioner’s legal contentions are totally erroneous. 

The various terms of the Natural Gas Act, as amended 
(reviewed at pp. 23-24, supra), provide for close control 
and tight restraint on competitive freedom, and provide 
Commission regulation in the place of the otherwise free 
competitive mechanisms of an unregulated industry. 

The legislative history of the Act clearly expresses Con- 
gressional intention to rely on regulation and not on com- 
petition; in fact, the Congress specifically intended that 
Commission regulation pursuant to the Act would suppress 
and prevent uneconomic and wasteful competition.’ 

During the Congressional hearings, Congressman Lea, 
Chairman of the House Committee considering the Natural 
Gas Act bill, pointed up the often-time conflicting results of 
regulation and competition; and, where competition may 
serve a purpose, the need for Commission determination 
and control of the existence and extent of that competition 
from the ‘‘standpoint of public convenience and necessity.”’ 


Among other things, he added: 


“We must eventually reach a conclusion one way 
or the other [regulation or competition], whether we 
trust the Commission. If we can trust the Com- 
mission with the important duty of fixing our rates, 
why can we not trust them with the question of 
two lines or one? .. . If you have legitimate regu- 
lation, in the end your community will get better 
and cheaper rates than it will with too much com- 
petition.’’ 

* . . * * 

“You have regulation established by law. The 
companies are regulated presumably in the interest 
of the public. That is what regulation is—monopoly 
controlled in the public interest.’” 

The Supreme Court and this Court have held consist- 
ently that while the impact on competition is a factor to 

1 See p. 22, fns, 1 and 2, supra. 

2 Hearings, H. Comm. on Interstate and Forcign Commerce, H.R. 4008, 


75th Cong., lst Sess. pp. 81-83 (1937). ‘See, 81 Cong. Rec. 6721-22, 6724 
(1937). 
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be considered by regulatory agencies,’ it is not determina- 
tive of the public interest: 


‘*What may substantially lessen competition in 
those areas where competition is the main reliance 
for regulation of the market cannot be automatically 
transplanted to areas in which active regulation is 
entrusted to an administrative agency; for reasons 
we have indicated above, what competition is and 
should be in such areas must be read in the light 
of the special considerations that have influenced 
Congress to make specific provision for the partic- 
ular industry. ...’” 


This Court, dealing with matters under the Federal 
Power Act, said: 


‘¢... [W]here a statute provides for comprehensive 
and detailed regulation of a particular industry . 

there is . . . only a limited area for application of 
antitrust considerations to Commission decisions.’” 


Petitioner’s contention that as a matter of law the 
Commission could not find the merger in the public interest 
if it were to violate the antitrust laws, is, therefore wholly 
erroneous and misconceives the entire function of the Com- 
mission and the relation of the antitrust laws to the Nat- 
ural Gas Act. Moreover, to permit the application of the 
antitrust laws to interfere with the unification of facilities 
of two companies which the Commission has found would 
carry out specific Congressional policies for the interstate 
natural gas industry, would frustrate the public interest 
as declared by Congress.‘ 


1 Minneapolis § St. Louis B. Co. v. United States, 361 U.S. 173, 186 (1959). 
City of Pittsburgh v. Federal Power Commission, 99 U.S. App. D.C. 113, 126, 
237 F. 2a 741, 754 (1956); and see also, on remand, sub nom Texas Eastern 
Transmission Corp., 17 FPPC. 843, 863 (1957). 

2 Federal Communications Commission v. BCA Communications, Inc., 346 
U.S. 86, 98 (1953) ; see also, 91-93, 97. 

3 Pennsylvania Water and Power Co, v. Federal Power Commission, 89 U. S. 
App. D. C. 235, 240, 193 F. 2d 230, 235 (1951), aff’d 343 U. S. 414 (1952). 

“Since the unification of El Paso and Pacific was found by the Commission 
to be required by the public interest, had the Commission mistakenly required 
the maintenance of a parent-subsidiary relation, and thereby subjected it to 
attack under the antitrust laws, specific Congressional policies for the natural 
gas industry would be frustrated. 
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Section 7 of the Clayton Act explicitly defers to the 
policy of the Natural Gas Act. The last paragraph of 
Section 7 of the Clayton Act provides that ‘‘Nothing con- 
tained in this section shall apply to transactions duly con- 
summated pursuant to authority given by the... Federal 
Power Commission . .. under any statutory provision vest- 
ing such power in such commission. .. .’” 

The Minneapolis ¢ St. Louis Railroad and McLean 
cases are directly in point. In the Minneapolis case, Mr. 
Justice Whittaker said, in part, quoting from the McLean 
case: 

‘“Even though .. . acquisitions might other- 
wise violate the antitrust laws, Congress has au- 
thorized the Commission to approve them, if it finds 
they are in the public interest. . . . 

“As respects railroad acquisitions, the Commis- 
sion is not so bound by the antitrust laws that it 
must permit them to overbear what it finds to be in 
‘the public interest.? A contrary view would, in 
effect, permit the Commission to authorize only 
those acquisitions which would not offend those laws. 
“As has been said, this would render meaningless the 
exemption relieving the participants in a properly 
approved [acquisition] of the requirements of those 
laws....’’’? (Emphasis supplied.) 


The standard of public convenience and necessity in the 
Natural Gas Act comprehends all factors, including those 
special to the natural gas industry, bearing on the public 
interest in an industry subject to comprehensive federal 
regulation and not dependent upon the operation of com- 
petition as a means of effectuating the public interest. 


1The House Committee Report issued in 1950 in connection with the pass- 
age of this provision, stated: 

‘¢The last paragraph of section 7 is new. It simply provides that 
provisions of the bill should not apply to corporations coming under 
the jurisdiction of ICC, CAA, FCC, FPC, SEC, and the Secretary of 
Agriculture. These agencies already have jurisdiction over these cor- 
porations, and there is no disposition to change the present arrangement 
regarding them.’’ H.R. Rep. No. 1191, 8lst Cong., 1st Sess., 6 (1950). 

2 Minneapolis ¢ St. Louis RB. Co. v. United States, 361 U.S. 173, 187 (1959), 
quoting from McLean Trucking Co. v. United States, 321 U.S. 67, 86 (1944). 
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B. The Commission’s Order Contains Appro- 

priate and Adequate Provisions with Respect 

to Future Rates. 

Petitioner (Br. 28-39) cites the legislative history of 
Section 7(c) of the Act, prior decisions of the Commission 
and the CATCO decision of the Supreme Court’ as estab- 
lishing the importance of considering rates in certificate 
proceedings. Petitioner then contends (Br. 37, 39, 40, 44), 
that the Commission was ‘‘under a statutory duty’’ to make 
some finding as to rates, the nature of which finding peti- 
tioner does not specify. Petitioner also seeks to create the 
impression that the Commission simply ignored the matter 
of the future rates of the merged company. Petitioner fur- 
ther asserts (Br. 37) that the present revenue deficiency 
of Pacific will have an ‘‘inevitable’’ impact upon the rates 
on the El Paso portion of the merged system and particu- 
larly California. These contentions are erroneous. 

This merger proceeding (unlike the Kansas and other 
certificate cases cited by petitioner) does not involve an 
application for authorization to build a new pipeline or to 
install additional facilities. This merger proceeding (un- 
like the CATCO case) does not involve applications of in- 
dependent producers to initiate sales to a pipeline com- 
pany.* 

Throughout the hearing El Paso made it clear that it did 
not propose to make any change in existing rates as a 
result of the merger.* It would be El Paso’s policy that its 


1 Atlantic Refining Co. v. Public Service Commission of New York, 360 
U.S. 378 (1959). 

2 Moreover, as this Court has made clear, even in those cases, the Commission 
is not required to make a final determination of rates when it issues a certifi- 
cate. Florida Economic Advisory Council v. Federal Power Commission, 102 


U. 8. App. D.C. 152, 155, 251 eg 2d 643, 646 (1957), cert. denied, 356 U.S. 
959 (1958) ; Panhandle Eastern Pipe Line Co, v. Federal Power Commission, 
83 U.S. ‘App. D.C. 297, 299, 169 F. 2d 881, 883 (1948), cert. denied, 335 U.S. 
854 (1948). 

3 Even in those cases the imposition of a condition with respect to rates is a 
matter of discretion for the Commission which ‘‘cannot be required to convert 
every certificate proceeding into a rate proceeding.’? Oklahoma Natural Gas 
Co. v. Federal Power Commission, 103 UB. App. D.C. 256, 262, 257 F. 2d 634, 
640 (1958) petition for cert. dismissed, 358 U.S. 948 (1959). 

“Contrary to petitioner’s contention (Br. at El Paso did not ‘‘avoid’”’ 
and, instead, fully complied with the requirements of section 157.16 of the 
Commission’s Regulations. See R. 1775-79, 3565-68, 3582-86, 13017-20. 
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existing customers should not bear any of the costs of 
Pacific’s line except to the extent that they receive com- 
mensurate benefits (R. 99, 1413, 1557-58, 1562-63, 1565, 
1600-01, 1749-52). El Paso further stated on the record 
that it would not seek any increase in the rates on Pacific’s 
system for at least one year after the merger.” 

The Presiding Examiner and the Commission fully con- 
sidered the economic aspects of the merger involved in this 
proceeding, including the prospect of lower rates resulting 
from the savings in operating expenses, the utilization of 
Pacifie’s tax loss carry-over and increased sales to existing 
markets and sales to new markets, particularly on the 
Pacific system. 

The rates to be charged by the merged system 


“ec 


are 


subject to the Commission’s continuing jurisdiction,’’ and its 
‘‘judgment and discretion’’.* This is particularly true with 
respect to the matter of allocating costs between the vari- 


ous customers of the system.* Such future cost allocations 
necessarily will have to be determined in the light of the 
then existing circumstances and it would have been in- 
appropriate as well as improper for the Commission to 


1The rate filing, Docket No. RP 60-3, is referred to in petitioner’s brief 
(12, 37). Petitioner erroneously alleges (Br. 37), that the Pacific ‘‘revenue 
deficiency does have an impact and has had it upon El Paso’s existing rates and 
tariffs as witness its latest rate filing.’’ The filing was made by El Paso on 
February 23, 1960, and seeks an increase of rates based on increased costs and 
a request for increased rate of return. Such filing would have been made 
whether or not the merger had occurred, since the increased costs upon which 
it is based where incurred by El Paso during the period from November 1, 
1958—October 31, 1959, which was prior to the merger of El Paso and Pacific 
on December 31, 1959. The increased rate of return which El Paso seeks in 
that rate case is based on reasons independent of the merger, as Mr. LaForce 
testified (R. 2130-32, 2136-37) fourteen months before. 

2 During that period a thorough study would be made of the Pacific por- 
tion of the merged company, taking into account the improved earnings which 
would be achieved by the attachment of additional markets and increased 
sales. It would be El Paso’s aim and purpose to improve Pacific’s facilities 
so that the amount of the rate increase, if any, to the customers served on 
Pacific’s portion of the system, would be substantially less than would other- 
wise have occurred (R. 98-99, 113, 117, 542, 576-77, 1583-84). 

3 Florida Economic Advisory Council v. Federal Power Commission, 102 
U.S. App. D.C. 152, 155, 251 F. 2d 643, 646 (1957), cert. denied, 356 U.S. 959 
(1958); Mississippi River Fuel Corp. v. Federal Power Commission, 82 U.S. 
App. D.C. 208, 214, 163 F. 2d 433, 439 (1947). 

4 Interstate Power Co, v. Federal Power Commission, 236 F.2d 372, 387 (8th 
Cir. 1956), cert. denied, 352 U.S. 967 (1957). 
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prejudge such determinations in issuing the order here 
under review. 

The Commission prescribed as a condition in its order 
the requirement that supplemental and separate accounts 
be kept to show the costs of the El Paso portion and the 
various segments of the Pacific portion of the merged 
system. This will assure that everyone, including peti- 
tioner, will have readily available the data and informa- 
tion required to determine appropriate and equitable 
allocations of cost between the various segments of the 
merged system in the future. 

If and when the Commission in some future rate pro- 
ceeding makes what petitioner may consider an unfair or 
improper allocation of the costs of the merged company, 
petitioner will be in a position to complain. Petitioner’s 
contention (Br. 47) that because the merger has been 
approved such future cost allocations would be ‘‘mean- 
ingless’’ disregards the fact that the merger in itself does 
not change any of the present rates; and that in the future 
California will not be charged any costs except to the 
extent that it, as the Commission may determine, receives 
concomitant benefits from the operation of the integrated 
pipeline system of the merged company. 


CONCLUSION. 


The petition for review is without merit and the 
orders of the Commission should be afirmed. 


Respectfully submitted, 


Cares V. SHANNON 
Stantey M. Morrey 
May, SHannon & Morey 


ArtHur H. Deay 
SterHen Racxow Kaye 
Suriivan & CRoMWELL 


Attorneys for Intervenor 
El Paso Natural Gas Company 
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APPENDIX A 
Relevant Portions of Statutes and Rules Involved 


Section 1(a) of the Natural Gas Act of June 21, 1938, 
c. 556, §1, 52 Stat. 821, U.S.C. Title 15, § 717(a) 


“NECESSITY FOR REGULATION oF NaTuraL-Gas 
CoMPANIES 


Section 1. (a) As disclosed in reports of the 
Federal Trade Commission made pursuant to S. Res. 
83 (Seventieth Congress, first session) and other 
reports made pursuant to the authority of Congress, 
it is hereby declared that the business of transport- 
ing and selling natural gas for ultimate distribution 
to the public is affected with a public interest, and 
that Federal regulation in matters relating to the 
transportation of natural gas and the sale thereof 
in interstate and foreign commerce is necessary in 
the public interest.’’ 


Section 7 of the Clayton Act, October 15, 1914, c. 323, 
§ 7, 38 Stat. 731, amended December 29, 1950, c. 1184, 64 
Stat. 1124-1125, U.S.C. Title 15, § 18 


“Sec. 7. That no corporation engaged in com- 
merce shall acquire, directly or indirectly, the whole 
or any part of the stock or other share capital and 
no corporation subject to the jurisdiction of the 
Federal Trade Commission shall acquire the whole 
or any part of the assets of another corporation 
engaged also in commerce, where in any line of 
commerce in any section of the country, the effect 
of such acquisition may be substantially to lessen 
competition, or to tend to create a monopoly.”’ 


* * * * . 


‘¢Nothing contained in this section shall apply to 
transactions duly consummated pursuant to au- 
thority given by the Civil Aeronautics Board, Fed- 
eral Communications Commission, Federal Power 
Commission, Interstate Commerce Commission, the 
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Securities and Exchange Commission in the exercise 
of its jurisdiction under section 10 of the Public 
Utility Holding Company Act of 1935, the United 
States Maritime Commission, or the Secretary of 
Agriculture under any statutory provision vesting 
such power in such Commission, Secretary, or 
Board.”’ 


Section 1.26(5)(d) of the Rules of Practice and Pro- 
cedure of the Federal Power Commission (1958): 


““(d) Official notice of facts. Official notice may 
be taken of such matters as might be judicially 
noticed by the courts of the United States or of any 
other matter of technical or scientific fact of estab- 
lished character peculiarly within the general knowl- 
edge of the Commission as an expert body; Provided, 
That any party shall, on timely request, be afforded 
an opportunity to show the contrary.”’ 


Section 1.31(c) of the Rules of Practice and Procedure 
of the Federal Power Commission (1958): 


“‘(¢) Failure to except results in waiver. Fail- 
ure to file exceptions within the time allowed under 
this section shall constitute a waiver of all objections 
to the intermediate decision served. No matter not 
included in exceptions, filed as provided in this 
section, may thereafter be objected to before the 
Commission upon brief or oral argument, or in an 
application for Commission rehearing; and any mat- 
ter not included in such exceptions shall be deemed 
waived. Exceptions covering rulings admitting or 
excluding evidence not objected to at the time the 
rulings were made, will be unavailing.’’ 
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For tae District or CotumsBira Crrcuir 


PEOPLE OF THE StTaTE oF CALIFORNIA, 


Petitioner, 
v. 


Fepera, Power Commission, No. 15,687 
Respondent, 


Ex Paso Narurat Gas Company, 
Intervenor. 


BRIEF OF INTERVENOR EL PASO NATURAL GAS 
COMPANY IN ANSWER TO THE BRIEF OF THE 
DEPARTMENT OF JUSTICE AMICUS CURIAE 


I. 


The issue here is whether the Commission properly 
exercised its authority under the Natural Gas Act. 
The Department of Justice’s arguments do not chal- 
lenge the jurisdiction of the Commission and do not 
challenge the only findings of fact and conclusions of 
law relating to competition or “antitrust” which are 
relevant to the validity of the Commission’s orders 
under the Natural Gas Act. 


The Department of Justice in its amicus brief does 
not dispute the jurisdiction of the Commission under Section 
7 of the Natural Gas Act? to issue a certificate of public 


1 The Department of Justice is hereafter referred to as the ‘‘Department’’ 
and its brief as Br. DJ; the Federal Power Commission as the ‘‘Commis- 
sion’’ and its brief as Br. FPC; and El Paso Natural Gas Company as ‘‘El 
Paso’’ and its brief as Br. EP. 

With respect to the filing of the amicus brief, see p. 14a (Appendix) infra. 
The amicus brief does not refer to any of the briefs filed prior thereto, with 
the exception of a single footnote reference (Br. DJ 6, fn. 4) to the Commis- 
sion’s brief. 

2U.8.C. Title 15, § 717 £. 

Various sections of the Natural Gas Act of June 21, 1938 are referred to 
frequently herein (particularly Sections 7, 7(b), 7(c) and 7(e) thereof); 
¢. 556 $$ 1-24, 52 Stat. 821-833 as amended February 7, 1942, 56 Stat. 83-84; 
July 25, 1947, 61 Stat. 459; March 25, 1954, 68 Stat. 36; and August 28, 1958, 
72 Stat. 947; U.S.C. Title 15 §§ 717-717. 
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convenience and necessity for any proposed construction, 
extension, abandonment, acquisition or operation of natural 
gas facilities when it shall find that such proposal “‘is or 
will be required by the present or future public convenience 
and necessity.’’ The Department does not dispute that 
it is unlawful to consummate an acquisition, by merger, of 
interstate natural gas facilities without Commission ap- 
proval.* 

Two years ago the Solicitor General said in the Supreme 
Court with respect to the Commission’s jurisdiction to hear 
and decide the question of the proposed unification of 
El Paso and Pacific pursuant to Section 7 of the Natural 
Gas Act, and the relationship of the Commission’s pro- 
ceedings and the District Court proceedings in which the 
action under Section 7 of the Clayton Act? was pending 
against El Paso and Pacific: 


‘¢| |. whatever the district court’s decision may be, 
it cannot oust the Commission of jurisdiction to de- 
cide the asset consolidation proceeding—just as a 
prior decision by the Commission could not oust the 
district court of its jurisdiction to decide the Clayton 
Act case.’’? (Emphasis supplied.)* 


1 Since Section 7(c) states that ‘‘No natural-gas company . . . shall under- 
take the construction or extension of any facilities therefor, or acquire or 
operate any such facilities,’’ unless pursuant to a certificate of public conveni- 
ence and necessity issued by the Commission, it is unlawful in the absence of 
a certificate for any company to undertake any of these acts. Under Section 
7(b) it is unlawful to abandon operation of any natural gas facilities unless 
pursuant to the permission and approval of the Commission (see pp. 28-29, infra). 

The Department of Justice incorrectly characterizes the necessary finding 
to support the issuance of a certificate, when it states (Br. DJ 6) the finding 
by the Commission necessary to support issuance of a certificate is that the 
proposal be ‘‘consistent with the public convenience and necessity’’. Section 
7(e) provides that the Commission must find that the proposal ‘‘is or will be 
required by the present or future public convenience and necessity.’’ 

2 38 Stat. 731 (October 15, 1914), c. 323, § 7, 38 Stat. 731, amended December 
29, 1950, c. 1184, 64 Stat. 1124-1125; U.S.C. Title 15, § 18. 

3 Solicitor General’s brief (p. 10) in opposition to El Paso’s and Pacific’s 
application for a writ of certiorari from the decision of the District Court of 
October 21, 1957 which denied El Paso’s and Pacific’s motion to dismiss the 
complaint or to stay proceedings, on the ground of primary jurisdiction (see 
pp. 1b-3b, Appendix, infra). The District Court as stated a year later on 
September 6, 1958 (see pp. 1b-2b) had rendered its decision largely on the 
assurances of counsel for the Department that it would be prepared to try the 
case within three months. The Supreme Court denied the petition for a writ 
of certiorari. El Paso Natural Gas Company v. United States, 355 U.8. 950 
(1958). See the Appendix, which is described at p. 5, infra of the text. 
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The Department does not dispute the holding of this 
Court in the City of Pittsburgh case’ that the Commission’s 
duty is to consider and weigh all of the factors relating to 
the ‘‘public interest’’ including the factor of competition 
(Br. EP 25-26). 

The Department does not challenge the Congressional 
purpose of committing to the Commission the regulation of 
the interstate natural gas industry, with its special facts 
and problems and the various special factors which relate 
to the protection of the public interest (Br. EP 21-27). 

The Department makes no claim that Congress did not 
commit to the ‘‘wisdom and experience’’ of the Commission 
the ‘“‘complex task’’ of resolving the various and con- 
flicting considerations relating to the public interest with 
respect to a proposed acquisitition of natural gas facilities, 
as Mr. Justice Whittaker said recently in respect of the 
Interstate Commerce Commission and a proposed railroad 
acquisition. Minneapolis ¢ St. Louis R. Co. v. United 
States, 361 U.S. 173, 187-188 (1959). 

The Commission in the matters here under review, con- 
ducted extensive hearings, considered and appraised the 
evidence and weighed the various factors affecting the 
public interest. It therefore exercised its statutory juris- 
diction and fulfilled its duties in making its determinations.* 

The Presiding Examiner and the Commission found on 
the evidence that El Paso’s acquisition and operation of 
Pacific’s facilities would result in many positive benefits 
to consumers, would be in the public interest and would not 


1 City of Pittsburgh v. Federal Power Commission, 99 U.S. App. D.C. 113, 
237 FP. 2d 741 (1956). 


2 See also McLean Trucking Co, v. United States, 821 U.S. 67, 85-86 (1944) ; 
Federal Communications Commission vi ECA Communications, Inc., 346 U.S. 
86, 91-96 (1953) ; and Br. EP 24-27. 


8 “aaa Power Commission v. Natural Gas Pipeline Co., 315 U.8. 575, 586 
(1942). 
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result in a substantial lessening of competition? (Br. EP 
27-34, 36-39, 44). 

The Department does not claim that El Paso’s acquisi- 
tion and operation of Pacifie’s facilities will not result in 
such benefits. It fails to claim that the Commission’s 


findings were not ‘‘supported by substantial evidence’’ in 
this respect (Section 19(b) of the Natural Gas Act; U.S.C. 
Title 15, § 717r(b)). 

The Department does not challenge the Commission’s 
findings that El Paso’s acquisition and operation of 
Pacifie’s facilities would not result in a substantial lessen- 
ing of competition. It fails to claim that the Commission’s 


findings were not ‘‘supported by substantial evidence’’ in 
this respect. 

The only issue before this Court is the validity of the 
Commission’s order under Section 7 of the Natural Gas 
Act. Thus, the absence of any claim by the Department 
with respect to the validity of any of the essential findings 
of fact or conclusions of law necessary to sustain the valid- 
ity of the Commission’s order, demonstrates the absence 
of any real challenge by the Department, in its amicus brief, 
to the validity of the Commission’s order. 


1 The Commission found, among other things, with respect to the question of 
competition, that Pacific and El Paso were not competitors in certain areas and 
that Pacific was at best a weak potential competitor to serve California. Fur- 
ther, the Commission took into account the competition from many other 
sources. With respect to California, after E] Paso acquired Pacific’s stock, two 
new pipeline companies were certificated to serve California with large volumes 
of gas and with substantial capacity to expand their deliveries by adding 
compression. The principal fact allegedly supporting the antitrust claim (see 
pp. 1b, 8a), namely, that California was dependent upon El Paso as its sole 
source of out-of-state supply and the elimination of Pacific meant the elimination 
of the only potential competitor, dissolves. 

It should be noted, further, that since the writing of El Paso’s initial brief, 
a fourth company, Tennessee Gas Transmission Co., has filed applications seek- 
ing authority from the Commission to serve California through a new pipeline 
project. 

Moreover, the situation involved in the Catco case, where Tennessee outbid 
El Paso for a large block of off-shore Louisiana gas (R. 1284) is an example of 
competition among pipelines which tends to increase the price of gas, which may 
be detrimental to consumers from the point of view of rates. In this situation, 
El Paso was seeking to reach more than 1,000 miles east of its most eastward 
terminus to acquire a new large supply to serve the increasing demands of its 
market areas. As the Commission stated recently, ‘‘ Additional gas is becoming 
increasingly difficult and more expensive to obtain because of the many purchasers 
Soscaaes) for the available gas.’’ El Paso Natural Gas Co., 22 F.P.C. 900, 
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The points which follow demonstrate the error and 
irrelevancy of the Department’s particular arguments. 
The Appendix to this brief is a chronology of the Com- 
mission’s proceedings and the antitrust action. 


In the succeeding portions of this brief, we will demon- 
strate the error and irrelevancy of the particular conten- 
tions made in the amicus brief. 

The amicus brief makes certain references to various 
decisions in the antitrust case pending against El Paso in 
the United States District Court for the District of Utah 
but does not describe them fully; and the amicus brief does 
not describe or discuss the consequences of other pertinent 
decisions or events in the antitrust case which are set forth 
throughout the text and footnotes of El Paso’s initial brief. 

In order to set forth the events in fullest perspective, 
and for ready reference of the Court, we attach as an Ap- 
pendix (pp. la-14b) a chronology of the pertinent events 
in the antitrust action as well as in the Commission pro- 
ceedings. 

The information in the Appendix, among other things, 
shows that the Department’s request to this Court that 
the orders of the Commission be vacated and further Com- 
mission proceedings be held in abeyance awaiting the out- 
come of the antitrust action, in effect: (1) seeks to reverse 
the decision of the District Court on September 6, 1958 
which denied the Department’s motion to restrain El Paso 
and Pacific from merging, even in the event the Commis- 
sion issued the requisite orders; (2) seeks to reinstate and 
to grant the Department’s motion made on September 5, 
1958 and withdrawn voluntarily by the Department on Sep- 
tember 6, 1958 to restrain El Paso and Pacific from any 
participation in the Commission proceedings pending the 
final outcome of the antitrust action; and (3) seeks to re- 
verse the decision of the District Court entered on October 
13, 1958, which continued the trial of the antitrust action 
‘until the final determination’? of the Commission pro- 
ceedings. 
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Il. 


The Department makes contentions of what effect 
the Commission’s order would have in the antitrust 
proceeding. Though these contentions are without 
merit, the effect of the Commission’s order is for the 
determination of the Court in which that action is still 
pending. 

It is apparent that the Department seeks a determina- 
tion here that the order of the Commission does not exempt 
El Paso from antitrust attack with respect to El Paso’s 
acquisition of the stock of Pacific and El Paso’s subsequent 
acquisition and operation of Pacific’s facilities pursuant to 
the Commission’s order. 

However, when the District Court on October 10, 1958, 
decided to continue the trial of the antitrust action until 
‘final determination’’ of the Commission’s proceedings, 
it expressly provided for a hearing on the question of the 
effect of the Commission’s order: 


“«,.. If the Federal Power Commission denies the 
merger, you [the Department of Justice] will go 
right ahead with this [antitrust case]. If the Fed- 
eral Power Commission allows the merger, then I 
want to hear you on a question of law involved in 
that provision [the last paragraph of Section 7 of 
the Clayton Act] we have been considering.”’ (Offi- 
cial transcript of the Hearing held in the District 
Court on October 10, 1958, p. 57; see pp. 9b-11b, 
infra.) 


The Department’s arguments concerning the last para- 
graph of Section 7 of the Clayton Act and the effect of the 
Commission’s order if it should approve the merger, were 
presented to the District Court in support of the Depart- 
ment’s motion (September 6, 1958) for a preliminary in- 
junction to restrain El Paso from acquiring and operating 
Pacific’s facilities, even if the Commission were to issue 
the requisite order (p. 7b) and in opposition to El Paso’s 
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and Pacifie’s motion (October 10, 1958) for a continuance 
(pp. 10b-11b). Counsel for E] Paso replied to these con- 
tentions’ (pp. 7b, 10b). 

The District Court denied the Department’s motion for 
a preliminary injunction and granted El Paso’s and 
Pacific’s motion for a continuance. It considered the De- 
partment’s contentions relating to the last paragraph of 
Section 7 and the effect of possible Commission orders 
premature (pp. 7b, 10b).? 


The Department takes a wholly erroneous view as 
to the meaning of the last paragraph of Section 7 of the 
Clayton Act. 

The last paragraph of Section 7 of the Clayton Act 
provides: 


“‘Nothing contained in this section shall apply to 
transactions duly consummated pursuant to author- 


ity given by the . . . Federal Power Commission, 
. under any statutory provision vesting such 


”? 


power in such Commission. . . 


Section 7(c) of the Natural Gas Act vests in the Com- 
mission power to authorize transactions, including acquisi- 
tions: 

‘‘No natural-gas company ... shall . . . acquire 
or operate any such [natural gas] facilities, unless 


2 Counsel for El Paso asserted, among other things, that if Congress states 
an exemption in one section 


‘which is the antitrust section itself and [says] in another statute that 
mergers must be approved by the Federal Power Commission under the 
Natural Gas Act why do you have to repeat it and how [can the Depart- 
ment] say if it isn’t repeated that there is an implied repeal of the 
authority contained in the [Natural Gas Act, by] the Clayton Act passed 
some twelve years after the Natural Gas Act and after the power had 
been conferred upon the Federal Power Commission?’’ (Official Tran- 
script in the District Court, October 10, 1958, pp. 24-25.) 

2 Plaintiff in The Chronicle Publishing Company v. National Broadcasting 
Company, Ino. (pending in the U.S.D.C. for the N.D. of Cal.) in an FCC context, 
made contentions identical to those asserted by the Department of Justice, which 
were either rejected or considered premature by the Court. Unreported order, 
September 21, 1960. 
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there is in force with respect to such natural-gas 
company a certificate of public convenience and neces- 
sity issued by the Commission authorizing such acts 
or operations. .. .’’ 


The Department’s specific contention (Br. DJ 8) is that 
the language of the last paragraph of Section 7 of the 
Clayton Act really means that there is no exemption from 
Section 7 of the Clayton Act unless it is stated in two 
statutes. 

But the words of Section 7 of the Clayton Act are that 
it shall not apply to any ‘‘transactions duly consummated 
pursuant to authority given by the . . . [agencies] under 
any statutory provision vesting such power in such Com- 
mission . . .’’ And, acquisitions of natural gas facilities are 
transactions which cannot be duly consummated until the 
Commission issues the certificates ‘authorizing such acts’’ 
pursuant to the power vested in it under Section 7(c) of 
the Natural Gas Act. 


In the opening sentence of its argument on the meaning 
of the last paragraph of Section 7 of the Clayton Act (Br. 
DJ Point II, pp. 7-13), the Department asserts that the 
Commission erroneously assumed that 


“*. . . Congress intended to immunize any asset mer- 
ger approved by it from liability under Section 7 of 
the Clayton Act, and that therefore, regardless of 
whether the transaction might violate the Clayton 
Act . . . it could be approved if the Commission be- 
lieved the public benefits of merger outweighed the 
burdens”’ (Br. DJ 7, see also 18). (Emphasis sup- 
plied.) 


What the Department says indirectly, is that any pro- 
posal which would require certification pursuant to Section 
7(¢) of the Natural Gas Act—any construction, extension, 
acquisition or operation of natural gas facilities—cannot 
be approved even though the Commission finds that the 
public benefits outweigh the burdens, if the proposal might 


violate Section 7 of the Clayton Act or any other antitrust 
law. 

Congress, as El Paso’s initial brief at pages 21-27, 44-47 
amply summarized, delegated to the Commission compre- 
hensive powers’ to regulate the rates and services of natu- 
ral gas companies under public interest standards? which 
take into account the special facts and problems involved 
in the natural gas industry; and Congress did not intend 
Federal regulation of the natural gas industry to be 
dependent upon competition ag the means of effectuating 
the public interest. 

The Department’s brief further seeks to support its con- 
tention that the last paragraph of Section 7 of the Clayton 
Act does not provide an exemption, by asserting that the 
‘*,.. entire purpose of the 1950 amendments to Section 7 
{of the Clayton Act] was to strengthen that section in 
preventing the evils of monopolization and concentration 
‘by reaching incipient restraints’ ’’ (Br. DJ 11). 

The Department’s brief fails to take into account (see 
Br. EP 21-27, 44-47) that the very problems of monopoliza- 
tion and concentration in the interstate natural gas in- 
dustry gave rise to the enactment of the Natural Gas Act 
and that the statute and Commission regulation thereunder 


1 The Department suggests that the powers of the Commission with respect to 
matters under the jurisdiction conferred by the Natural Gas Act are not exclusive 
and plenary (Br. DJ 6, fn. 4). The courts, consistent with the legislative purpose 
and the total impact of the Natural Gas Act, have repeatedly recognized the 
exclusive and plenary power of the Commission with respect to matters under 
the jurisdiction conferred by the Natural Gas Act. Illinois Natural Gas Co. 
v. Central IVinois Public Service Co., 314 U. 8. 498, 510 (1942) ; Public Utilities 
Commission of Ohio v. United Fuel Gas Co., 317 U.S. 456, 467 (1943) ; Federal 
Power Commission v. Panhandle Eastern Pipe Line Co., 337 U. 8. 498, 513 (1949) ; 
Montana-Dakota Utilities Co. v. Northwestern Pub. Serv. Co., 341 U.S. 246, 250 
(1951); Atlantic Refining Co, v. Public Service Commission of New York, 360 
U. 8. 378, 388-89 (1959). 


2 As the Supreme Court recently stated in the Catco case: 


“<The heart of the [Natural Gas] Act is found in those provisions requiring 
initially that ‘any proposed service, sale, operation, construction, exten- 
sion, or acquisition .. . will be required by the present or future public con- 
‘venience and necessity ’’’ (Atlantic Befining Co. v. Public Service Com- 
mission of New York, 360 U. 8. 378, 388-389 (1959) ). 
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was specifically designed to prevent any evils that might 
otherwise result from such monopolization or concentration, 
by regulating rates and services (Br. EP 22, fns. 1 and 2). 

The Department’s brief overlooks that Congress in the 
Natural Gas Act was dealing with the special problems of 
the natural gas industry, including the wasting and ex- 
haustible character of natural gas resources; the immobility 
of pipelines installed at great cost; the need for dependable 
and continuing service to consumers who were dependent 
upon these pipelines for fue] and energy requirements; the 
public need to derive the maximum benefits from pipelines 
installed; and the need to insure the public of just and 
reasonable rates (Br. EP 22). 

The Department’s brief fails to appreciate that Con- 
gress specifically considered that competition in the in- 
terstate natural gas industry, with its special facts and 
problems, could be injurious; and that, therefore, the con- 
trol of the existence and extent of competition should be 
exercised and determined by the Commission, not from the 
standpoint of the effects on competition, but from the 
“‘standpoint of public convenience and necessity”’ (see Br. 
EP 45 and 21-27). 

What this case would have been if the Commission had 
found on the evidence, contrary to what it did find, that 
El Paso’s operation and acquisition of Pacific’s facilities 
would result in a substantial lessening of competition,” is 
another case. The question then would have been whether 
the findings on the countervailing benefits to the public 
were based on substantial evidence and outweighed the 
consequences of any substantial impact on competition. 

In view of the Department’s failure to complain of the 
Commission’s findings dealing with competition, the issue 
the Department raises is academic. 


1 See fn. 3, pp. 3-4, supra; Br. EP 33-34, 36-39, 44-47, 
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A. The legislative history of Section 7 also 
refutes the Department’s contention. 


The parts of the legislative history quoted by the De- 
partment and the parts it did not quote show that the De- 
partment’s interpretation of the last paragraph of Section 
7 of the Clayton Act is wrong; and, in effect, would result 
in a repeal of Section 7 of the Natural Gas Act.? 

The legislative history (see Br. EP 47, fn. 1) is clear 
that matters under the jurisdiction of the Commission and 
other named agencies were not intended to be brought 
within the jurisdiction of Section 7 of the Clayton Act. 
There is no suggestion whatsoever in the legislative history 
of the Clayton Act that when an agency acted pursuant to 
another statute putting that matter within the agency’s 
jurisdiction and approved the transaction, the transaction 
duly consummated thereafter would be exempt from the 
jurisdiction of Section 7 of the Clayton Act only if that 
other statute expressly granted that exemption. 

The SEC (which among other statutes administered the 
Public Utility Company Act of 1935), made several perti- 
nent observations in its letter of September 19, 1949 to 
Senator O’Conor with regard to the last paragraph of the 
proposed amendment to Section 7 of the Clayton Act, with 
which the Department of Justice expressed full agreement: 


“The statutes vesting agencies [ICC, CAA, FCC, 
FPC, SEC] with a licensing authority over combina- 
tions by or affecting such companies take into ac- 
count the effect of the combination as such on the 
public interest, and the continued regulatory jurisdic- 
tion of the named agencies and in some cases State 
agencies as well tends in general to prevent abuses 
inherent in monopoly. These Federal statutes [which 
provide authority to the named agencies] are ad- 
dressed to the peculiar problems of the industries 
and corporations involved, and there is no desire to 


1 See fn. 1, p. 7, supra. 
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supersede them in this statute of general applica- 
tion, which is designed essentially to fill the gaps in 
existing law. At the same time it is to be noted that 
the only transactions exempted are combinations 
which are passed upon by the named agencies as 
combinations.’” 


The SEC’s letter made no reference to the need for any 
explicit exemption in the statute conferring jurisdiction on 
the particular agency, as a necessary predicate to an ex- 
emption under the last paragraph of Section 7 of the 
Clayton Act. 

Mr. John C. Stedman, Chief of the Legislation and 
Clearance Section of the Antitrust Division of the Depart- 
ment of Justice, was asked about this letter from the SEC. 
He said: 


‘*... one I would agree with what has been said and, 
two, I see no objection to it being incorporated into 
the record. I see no objection to its being included in 
the report. I would question the need for any actual 
amendment of the bill for the simple reason that I 
think it would be the logical interpretation of the 
bill then anyway, and it seems to me that it would 
be superfluous to attempt to amend the bill to spell 
out what I think is the already understood meaning 
of the bill as it now reads.’ 


The Department refers (Br. DJ 9) to another portion 
of the 1947 hearings on a similar provision in an earlier 
bill in which Mr. Barnard of the Department of Justice 
testified as to the undesirability of including the Surplus 
Property Board as one of the named agencies. The De- 
partment’s brief states (Br. DJ 9) that the last paragraph 
of Section 7 of the Clayton Act ‘‘was objected to by the 
Department of Justice on grounds that ‘it appears to be 


2 Hearings before the Senate Subcommittee of the Committee on the Judi- 
ciary, 81st Cong., lst Sess., on H.R. 2734, pp. 141-142 (1949). 


71d. at 143. 
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unnecessary and should be deleted’’’, But the Depart- 
ment’s brief fails to quote Mr. Barnard’s testimony imme- 
diately following: 


“The inclusion of the Surplus Property Board 
is ... undesirable since neither the Board nor its 
successor, the War Assets Administration, has any 
power to approve mergers or acquisitions of com- 
petitors.’”* (Emphasis supplied) 


The Department did not in its brief (Br. DJ 9) set forth 
the reason for the Department’s position in these hearings. 
Mr. Stedman stated in agreeing with the SEC, the ‘‘logical 
interpretation’’ was that the last paragraph of Section 7 
of the Clayton Act was superfluous because matters within 
the jurisdiction of the named agencies (including matters 
within the jurisdiction of the Commission under Sec- 
tion 7(c) of the Natural Gas Act) would not be intended 
to be brought within the jurisdiction of Section 7 of the 
Clayton Act.? 

The House Committee Report issued in connection with 
the passage of the provision amending Section 7 of the 
Clayton Act is a further confirmation that Congress in- 
tended simply that matters coming under the jurisdiction of 
particular agencies, which if duly consummated pursuant to 


1 Hearings before House Subcommittee No. 2 of the Committee on the Judi- 
ciary, 80th Cong., 1st Sess. 241 (1947). The War Assets Administration was not 
included as one of the agencies named in the last paragraph of Section 7 of the 
Clayton Act. 


2 The Senate Report referring to the inclusion of the Maritime Commission 
(now the Federal Maritime Board, sce 64 Stat. 1274 (1951) in the last para- 
graph of Section 7, quoted by the Department (Br. DJ 8-9) states nothing to 
the contrary. It states that the Commission ‘‘has been included in the cate- 
gory of agencies to which the [Clayton] Act does not apply when its transactions 
are duly consummated pursuant to authority given that Commission’’ S. Rep. 
No. 1775, 8lst Cong., 2d Sess. 7 (1950). What the Senate report was saying 
was that transactions which are not subject to the jurisdiction of the Mari- 
time Commission under its enabling statutes, do not thereby become subject to the 
jurisdiction of the Maritime Commission by reason of the last paragraph of Sec- 
tion 7 of the Clayton Act. (See Hearings before the Senate Subcommittee of the 
Committee on the Judiciary, 8lst Cong., 2d Sess. on H.R. 2734, pp. 150-155 
(1950).) It should be noted that U.S.C. Title 46, Section 814, 39 Stat. 733 
(1916), as amended, provides an exemption for transactions approved by the 

time Board only from the Sherman Act and Section 4 of the Clayton Act. 
See also fn. 2, p. 29, infra. 
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the authority given by such agencies under the statute con- 
ferring jurisdiction, are not subject to the operative provi- 
sions of Section 7 of the Clayton Act: 


“The last paragraph of section 7 is new. It sim- 
ply provides that the provisions of the bill should 
not apply to corporations coming under the jurisdic- 
diction of ICC, CAA ,FCC, FPC, SEC, and the Sec- 
retary of Agriculture. These agencies already have 
jurisdiction over these corporations, and there is no 
disposition to change the present arrangement re- 
garding them.’’ (H.R. Rep. No. 1191, 81st Cong., 1st 
Sess. 6 (1950) )? (Emphasis supplied) 


B. The Maryland and Virginia Milk Producers 
Case’ is authority contrary to the Depart- 
ment’s contentions and supports the exemp- 
tive effect of the last paragraph of Section 
7 of the Clayton Act. 


The Department can find no support in the decision by 
the Supreme Court in the Maryland and Virginia Milk Pro- 
ducer’s case upon which it principally relies. The deci- 
sion does not state that the meaning of the last paragraph 
of Section 7 of the Clayton Act is that only transactions 
duly consummated pursuant to the authority of the Secre- 
tary of Agriculture, acting pursuant to an enabling statute 
which also has an express exemption from Section 7 of the 
Clayton Act, are exempt from Section 7 of the Clayton Act. 

In that case, one of the grounds upon which an acquisi- 
tion was defended was that a Government bank authorized 
a loan to make the acquisition and that certain officials of 
the Department of Agriculture expressed a favorable opin- 
ion with respect to the desirability of the transaction. The 
District Court ruled against this defense on two grounds: 


28ee Br. EP 47, where this legislative history is quoted. It is quoted, in 
part in Br. DJ 9, with different emphasis, and without regard for its very words 
purportedly to support the Department’s contention. 

2 Maryland and Virginia Milk Producers Association v. United States, 362 
U. 8. 458 (1960). 

3 See Br. DJ (1), the Index to Citations. 
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“*First, the statute above quoted [Section 7 of the 
Clayton Act] exempts only such transactions as are 
consummated pursuant to authority given by the 
Secretary of Agriculture ‘under any statutory pro- 
vision vesting such power in such * * * Secretary’. 
Admittedly, however, there is no statutory provision 
empowering the Secretary of Agriculture to approve 
any transaction such as is involved here. Second, 
the transaction was not authorized either by the 
Secretary of Agriculture or by anyone acting in his 
behalf’? (United States v. Maryland and Virginia 
Milk Producers Association, 167 F. Supp. 799, 808 
(D.D.C. 1958) ). (Emphasis supplied) 


The Supreme Court affirmed and Mr. Justice Black 
stated (quoted at Br. DJ 11): 


‘“‘The trouble with this [defendant’s] contention 
is that there is no ‘statutory provision’ that vests 
power in the Secretary of Agriculture to approve a 
transaction and thereby exempt a cooperative from 


the antitrust laws under the circumstances in this 
ease.’’ 362 U.S. at 469-70 (Emphasis supplied) 


Mr. Justice Black’s words indicate that if there were statu- 
tory authority for action by the Secretary of Agriculture 
in respect of the transaction and the Secretary of Agricul- 
ture approved (compare Section 7(c) of the Natural Gas 
Act and the orders of the Commission here under review), 
the transaction would thereby be exempt from the operation 
of Section 7 of the Clayton Act. Mr. Justice Black’s fur- 
ther observation reconfirms this conclusion. He said that 
while the Secretary of Agriculture has power to approve 
agricultural marketing agreements, ‘‘no such marketing 
agreement was involved here.’’ Mr. Justice Black made 
no mention of a supposed need for Congressional expres- 
sion of the exemption in two statutes, as the Department 
would require. 


16° 
IV. 


The “factors” the Department contends allegedly 
militate against approval by the Commission, were 
irrelevant in view of the Commission’s findings as to 
the impact on competition. The facts relating to them 
were in the record and those facts were properly 
appraised. 


A. The Commission’s power by approval of the 

assets acquisition to immunize that acqui- 

sition from Section 7 of the Clayton Act. 

The Department contends in the arguments presented in 
Point I of its brief (Br. DJ 4-7) that one of four factors 
which militate ‘‘against, rather than favoring, approval’’ 
(Id., 7) of the proposed merger was ‘‘the asserted power 
[of the Commission] to immunize the transaction under 
Section 7 of the [Clayton] Act’? which the Commission in 
its opinion assumed it possessed. 

This point goes to the heart of the Commission’s proper 
fulfillment of its duty to consider all of the factors relating 
to antitrust and competition in weighing all the various 
factors relating to the public interest. It underlines why 
the arguments presented by the Department in its Point I 
are unavailing and irrelevant in view of the Department’s 
failure to dispute that the duty of the Commission was to 
weigh all the factors relating to the public interest. 

The Presiding Examiner’s and Commission’s state- 
ments in their opinions that they believed that the last 
paragraph of Section 7 immunizes El Paso’s acquisition 
and operation of Pacific’s facilities (the assets acquisition) 
from the operation of Section 7 of the Clayton Act, the 
pendency of the antitrust case in the District Court and the 
then recent teaching of this Court in the City of Pittsburgh 
case, were the very reasons why the Commission gave 
scrupulous regard to the potential impact on competition of 
El Paso’s proposed acquisition and operation of Pacific’s 
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facilities, and why the parties in the proceedings submitted 
considerable evidence to provide the basis for the findings 
made by the Presiding Examiner and the Commission with 
respect to these matters." 


B. The facts relating to the other “factors” 
were either properly considered or else, 
properly not considered. 


1. The Opinion of Counsel. 


The Department’s brief refers (Br. DJ 3, fn. 3) to an 
opinion of El Paso’s counsel prior to the proposed acqui- 
sition by El Paso of Pacific’s stock, that the proposed trans- 
action did not violate the antitrust laws. How that is the 
basis for suggesting in a proceeding pursuant to Section 7 


1 California did cross-examine with respect to much of the testimony, and, of 
course, had the opportunity to cross-examine with respect to all of it. California 
in large part asserted the identical position asserted by the Department in the 
District Court. California did not present any evidence of its own. 

In the first place, the Department does not challenge the findings made by the 
Commission with respect to the impact on competition. It fails to claim that there 
was no substantial evidence before the Commission to support such findings. In 
the second place, if it had a different view or had other facts which were not before 
the Commission, it should have intervened in the proceedings, as invited to do so by 
the Commission and El Paso (pp. 5a, 7b). The Department kept fully informed 
of the information provided by El Paso and Pacific to the Staff of the Commis- 
sion and followed the Commission proceedings closely (pp. 5a, 8a). The only 
conclusion can be that the Department. was satisfied that California would ade- 
quately present its position, for, as the Attorney General of the United States 
stated on May 29, 1959, the Department intervenes in many administrative pro- 
ceedings where it believes that matters relating to the public interest are in- 
volved (see p. 5a). 

The Department notes (Br. DJ 7 fn. 5) its failure to participate in the Com- 
mission proceedings, despite the Commission’s invitation to do so (See pp. 5a, 
7b, infra). It then states that under United States v. Radio Corporation of 
America, 358 U.S. 334, 352 (1959) (see fn. 3, p. 34, infra), the Department had 
no duty to participate in the Commission’s hearings. In that case, where the 
FCC had no plenary regulatory power over television stations, and where the 
statute involved did not prescribe a scheme of pervasive regulation of rates and 
practices, defendants had exchanged television stations, after non-adversary 
proceedings in which it received a license from the FCC to make the exchange. 
The Department did not participate, but thereafter filed a complaint under 
Sections 1 and 2 of the Sherman Act which alleged that the exchange of stations 
‘was an act in furtherance of a conspiracy to restrain trade or to create a 
monopoly. 

The Supreme Court sustained the position of the Department that it was 
not estopped in the antitrust action on the ground of laches from bringing the 
action, because of the Department’s previous failure to participate in the Com- 
mission’s proceedings, of which it had knowledge. 

This does not mean that the Department can attack the prior order of the 
agency, after the agency has made its determination, on grounds which the De- 
partment could have asserted had it been a party in those proceedings. 
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of the Natural Gas Act any adverse inferences against El 
Paso is difficult to perceive. In fact, upon the motion of 
Mr. Bennett, petitioner’s counsel, the Presiding Examiner 
refused to permit introduction of evidence relating to the 
contents of that opinion (R. 63-64; see 14112). 


2. The filing of El Paso’s and Pacific’s Ap- 
plications to the Commission after the 
antitrust case had commenced. 


An alleged factor which the Department also contends 
militated against approval was the statement by Mr. Kay- 
ser, President of El Paso, that receipt of advice from the 
Attorney General that it was ‘‘preparing to file an anti- 
trust suit’? against El Paso and Pacific ‘‘considerably 
stimulated’’ the filing of El] Paso’s and Pacific’s applica- 
tions to the Commission (R. 342). 

It is apparent from the facts, including the continuing 
and comprehensive regulation by the Commission of El 
Paso and Pacific, that only the very precise timing of the 
filing of El] Paso’s and Pacific’s applications to the Com- 
mission ‘‘was stimulated”’ by the filing of the Department’s 
complaint in the District Court. 

The Commission had before it a complete record relat- 
ing to El Paso’s interest commencing in December of 1954 
in acquiring the assets of Pacific; the negotiations from 
January to March of 1955 which broke down because Pacific 
refused to accept El Paso’s condition that the transaction 
be consummated only after Commission approval pursuant 
to Section 7(c) of the Natural Gas Act;* the second series 
of negotiations between December 1955 and February 1956, 
in which El Paso continued to insist upon this condition 
and Pacific continued to refuse, the negotiations breaking 
down for that reason and because of price ;? El Paso’s real 


1 Br. EP 10. 
2 Br. EP 10; see also R. 1179, 1315-17, 1431, 2374, 7287, 8128, 8130. 
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and urgent needs in providing proper and adequate service 
to bolster its supply of natural gas reserves so as to ful- 
fill its existing long-term contractual requirements and the 
ever-increasing demands of its market areas, which in 
large part could be fulfilled by the integration of El Paso 
and Pacific; Pacific as a new pipeline with an overabund- 
ance of potential supply and underdeveloped markets and 
also in financial difficulty ;? finally, El] Paso’s agreement, 
though anxious to acquire the assets of Pacific only after 
Commission approval pursuant to Section 7 of the Natural 
Gas Act, to offer an exchange of El Paso stock for stock of 
Pacific;> and El Paso’s subsequent inability to accomplish 
the results of complete integration by the operation of an 
almost wholly-owned but independently operated Pacific.‘ 

The plain fact is that the operation of a single inte- 
grated pipeline system consisting of the El Paso and 
Pacific facilities will be, on the evidence, of substantial 


1 Br. EP 8-10, 


2 Br. EP 29-31. 


3 Br. EP 10-11. The Department allegation that Pacific refused an acqui- 
sition of its facilities by merger ‘‘ for tax reasons’’ (Br. DJ 4) is incorrect, as the 
record shows. A merger of the type proposed by El Paso would have been a tax- 
free re-organization under Section 368a(1)(A) of the Internal Revenue Code. 
The reasons Pacific refused El Paso’s proposal during all of its negotiations were 
that it was a new pipeline, about to commence sales and operations, it was at- 
tempting to build a strong organization, it was in the midst of various financings 
and it did not want to undergo the disadvantages and delays inherent in a Com- 
mission proceeding before having the question of whether El Paso could or could 
not acquire Pacific determined (See Br. EP 10; see also R. 64-6, 188, 1182). 


The testimony upon which apparently the Department relies for this allega- 
tion was that after El Paso had relented and agreed to acquire Pacific’s stock, 
it was then necessary for E] Paso to state its then present intentions for technical 
tax reasons with respect to a merger of E] Paso and Pacific. (R. 1130). 


El Paso’s duty as the parent company was nonetheless to operate Pacific in 
the interests of Pacific; and hence, matters which could have been in the interest 
of a fully integrated system but not in the interest of Pacific if Pacific were con- 
sidered separately, could not have been carried out or performed. The two com- 
panies required completely separate staffs, which meant a duplication of effort, 
particularly in exploration and development, executive manpower, financing, and 
various other essential corporate activities. Flexibility of operation and the most 
efficient and economic utilization of gas resources available to each company was 
difficult if not impossible to achieve unless a complete integration were effected. 
(See Br. EP 29-33) 
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benefit to the consumers and potential consumers of gas 
in the eleven western states served by El] Paso and Pacific, 
as compared with their independent operation. The Com- 
mission, whose duty is to protect and aid the consumers, 
made this finding on substantial evidence which the Depart- 
ment does not challenge, issued the requisite certificate 
pursuant to Section 7 of the Natural Gas Act, and thereby 
fulfilled its statutory responsibilities. The timing of the 
filings by El Paso and Pacific is therefore irrelevant. 


3. El Paso’s President testified that if the 
Commission denied the Applications and 
found El Paso’s acquisition of Pacific’s 
facilities were not in the public interest, 
there was a “high probability” the anti- 
trust case would be lost. This is not a 
“factor” militating against approval of 
the merger. 


The last of the alleged factors which the Department 
contends militated against approval of the merger was the 
statement by Mr. Kayser, President of El Paso, during 
the hearings before the Presiding Examiner that there 
was a ‘“‘high probability’’ of an adverse decision in the anti- 
trust action if the Commission did not approve the asset 
acquisition (Br. DJ 4). 

In the heart of its argument (Br. DJ 5-6), the Depart- 
ment restates what Mr. Kayser said, but in order to help 
its argument along, it omits the crucial segment of that 
statement. The Department’s restatement (Br. DJ 5-6) is 
that ‘‘a legal infirmity inheres in approval of the E] Paso— 
Pacific asset merger which was the by-product of a stock 
acquisition admittedly having a ‘high probability’ of being 
declared illegal in the still-pending Clayton Act proceed- 
ing.’’ In order to accomplish this statement, it must leave 
out of its argument at this juncture, the remaining portion 
of Mr. Kayser’s statement, that this high probability ex- 
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isted only “‘if this Commission decides that it is not in the 
public interest for these two companies to merge. . . .’?? 
Emphasis supplied) (R. 1481). 

Mr. Kayser said no more and no less than if the Com- 
mission, delegated by Congress to decide questions of the 
public interest relating to the interstate natural gas indus- 
try, determined that El Paso’s acquisition and operation 
of Pacific facilities were not in the public interest, then El 
Paso would have difficulty in defending the antitrust action. 

Counsel for the Department conceded the converse of 
Mr. Kayser’s statement during a colloquy in the hearing 
held on October 10, 1958 in the District Court (see pp. 
10b-11b) : 


“‘The Court: Mr. Ward, suppose after hearing 
voluminous testimony and exhibits the Federal 
Power Commission decides that it is in the public 
interest and issues a certificate of convenience and 
necessity and permits the merger. Now, if that is in 
the public interest, why should we ‘monkey around’ 
with this Clayton Act violation? If the merger of 
those two great companies into one is in the public 
interest, and so found by the great Commission 
which has been vested with authority to so deter- 
mine by Congress, why should we here be fussing 
around with whether or not there was a technical vio- 
lation of Section 7 of the Clayton Act and talk about 
divesting the stock now? 

“Mr. Ward: I think— 

“‘The Court: There is a great deal of merit, it 
seems to me, in waiting until we find out what are the 
views of the Federal Power Commission with respect 
to this merger. And I had that in mind last time 
when I suggested to you that it could be that this 
whole thing is moot. 

“‘Suppose the Federal Power Commission deter- 
mines that the merger by acquisition of the assets 
and the dissolution of the Pacific Northwest is in the 


2 The Department’s brief makes the identical omission in the last sentence 
on page 4 thereof, again to help its argument along. See pp. 22-23, infra. 
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public interest and the merger should go ahead. 
Well, do you think this Court, after that, ought to 
say, ‘Well, fellows, don’t dissolve that corporation 
now because we are going to order El Paso to make 
restitution to the stockholders from whom they ac- 
quired the Pacific Northwest stock’? Do you think 
we ought to do that? 

“‘Mr. Ward: If you state the problem that way, 
I don’t think so.”’ (Official Transcript of the Hearing 
in the District Court, October 10, 1958, pp. 53-54.) 


Thus, it is apparent that the various factors which the 
Department contends militated against approval of the 
merger and which were not properly considered, were not 
in truth factors militating against approval of the merger 
or else involved facts which were properly appraised on a 
complete record of evidence relating to them which was 
before the Commission. 


Vz 


The jurisdiction of the Commission under Section 7 
of the Natural Gas Act is statutory. The Department 
does not contest the jurisdiction of the Commission 
and therefore its arguments regarding the common 
control of El Paso and Pacific and the alleged con- 
sequence of El Paso’s prior acquisition of Pacific’s 
stock are irrelevant. 


A. The Commission did not find that a reason 
for approving the merger was the possibility 
El Paso might be unsuccessful in the anti- 
trust action. 


The Department contends that the Presiding Examiner, 
and the Commission, which adopted for the most part the 
Presiding Examiner’s opinion, erroneously found that ‘‘A 
reason why approval of the merger would be in the public 
interest’’ was the “‘ ‘high probability that [El Paso] would 
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be ordered to divest itself of Pacific in the pending civil 
action.’’’ (Br. DJ 4; the brackets are the Department’s ; 
see also Br. DJ 2, fn. 1). The Department’s brief again 
omits the remainder of Mr. Kayser’s statement at the nexus 
of its argument. 

But, as the opinion of the Presiding Examiner shows, 
he nowhere said or found that the power of the Commission 
to insulate El Paso’s acquisition of Pacifie’s facilities from 
this alleged ‘‘high probability’? of loss in the antitrust 
action if the Commission were to find that the merger were 
not in the public interest, was'a reason which would prompt 
a favorable decision by him or the Commission.’ As al- 
ready explained, this was an additional reason for examin- 
ing the competition factors with even greater care. 


B. The fact that El Paso and Pacific were com- 
monly controlled was not a factor in the 
Commission’s determination. 


The Presiding Examiner’s statement upon which the 
Department relies (quoting only half of it) in the foregoing 
argument, provides an answer to another argument which 
the Department asserts. 

The Department’s brief contends that (Br. DJ 63; see 
also 4): ‘‘On the specific facts here, the question is whether 
El Paso may utilize the power achieved through its chal- 
lenged stock acquisition to secure Pacific’s previously un- 
available consent to an asset merger in the hope’’ of 
securing insulation from antitrust attack. The contention 


1 Contrary to the unwarranted impression which may be created in the Depart- 
ment’s brief (see Br. DJ 2, fn. 1, the last 3 sentences), the Commission did not 
lend itself to a procedure to circumvent the antitrust laws. The fact is that the 
Commission deferred to the judgment of the District Court in which the antitrust 
action was pending and in which the Department brought its action, so that the 
District Court would determine whether the antitrust action would go forward 
and the Commission proceedings stayed, or whether the antitrust action would be 
stayed and the Commission proceedings go forward. (See pp. 9a, 9b). More- 
over, the Presiding Examiner’s and the Commission’s opinions and the manner in 
which they conducted their hearings, and the record before this Court, demon- 
strate that the Commission fulfilled its statutory responsibilities of determining 
after careful consideration what is required by the public interest, that is, how 


would the consumers be best served, and it exercised those responsibilities well. 
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stated in different words (Br. DJ 6) is that the situation 
here is different from those involved in the McLean case 
and the City of Pittsburgh case, whose ‘“‘rulings might 
arguably be controlling if the question before the Power 
Commission”’ of the asset acquisition was being presented 
for Commission approval ‘‘as an original matter”’, what- 
ever that phrase may mean (Br. DJ 6). 

First, the ‘‘specific facts here”? (Br. DJ 6) upon which 
the Department relies, are the alleged factors militating 
against approval of the merger, which already have been 
shown to be irrelevant or the facts relating to which were 
fully and properly appraised by the Commission. 

Second, what the Presiding Examiner said describing 
Mr. Kayser’s testimony that in view of the various matters 
and difficulties,» El Paso would divest itself of Pacific in 
the event the Commission rejected the proposed merger, 
was that the Commission was not faced with a question of 
the continuance of a parent-subsidiary relationship or the 
integration of the two companies. 

Thus, the Commission had before it squarely the ques- 
tion of whether the integration and common control of the 
two companies were required by the present and future 
public convenience and necessity. In any event, had El 
Paso not indicated any position with respect to Pacific if 
the Commission rejected the merger, El Paso’s common 
control achieved by its acquisition of Pacific’s stock would 
have remained subject to antitrust attack. Thus, prior 
common control was an irrelevent matter in the situation 
here; nor is there any basis for any distinction relating to 
so-called ‘‘original matters’’. 


2 Br. EP 32-33, 
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C. There is no basis for the Department’s conten- 
tion that, if the Court, acting under the antitrust 
laws, had or would order divestiture of Pacific, 
the Court might have barred the new companies 
from proposing to the Commission, pursuant to 
Section 7 of the Natural Gas Act, that a new 
merger be approved as in the public interest. 
In any event, this argument is irrelevant, specula- 
tive and contradictory to the Department’s argu- 
ment relating to the common control of El Paso 
and Pacific prior to the proposed merger. 


The Department’s argument assumes that El Paso’s 
acquisition of Pacific’s stock was found to violate Section 7 
of the Clayton Act.2 There is no basis for such an assump- 
tion. To the contrary, there has been no finding of ille- 
gality. Moreover, in the absence of the Department’s 
challenge to the Commission’s findings and the evidence 
relating to the insubstantial impact on competition, no 
adverse inferences against the legality of BE] Paso’s owner- 
ship of Pacifie’s stock can be drawn by the Department. 
Hence, the argument here is irrelevant and speculative. 

The Department asserts categorically that there was the 
“‘real possibility, if not probability, that the court in grant- 
ing relief would have prohibited evasion of its decree 
through possible dealings in assets of the two corpora- 
tions’? (Br. DJ 5). What the Department is saying here 
is that if the District Court had tried the antitrust case 
first,? and if it found a violation (both unwarranted sup- 
positions), then it could have required a divestiture and 
an injunction restraining El Paso and the divested com- 
pany from proposing to the Commission pursuant to Sec- 
tion 7 of the Natural Gas Act that a merger of the two now- 


1See United States v. Southern Pacific, 290 Fed. 493 (D. Utah 1923) and 
pp. 31-32, infra. 

2 This was the procedure which the Department ‘‘recommended’’ here but 
which the District Court ‘* declined’’ to follow. (Br. DJ 13, fn. 9) See pp. 37-39 
infra. 
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independent companies was in the public interest. The 
Department’s speculations, therefore, contradict its argu- 
ments relating to ‘‘common control’’ and ‘‘original mat- 
ters.”’ 

Thus, the Department’s hypothetical arguments would 
close every avenue of the public interest: first, by suggest- 
ing that despite the Commission’s findings that the merger 
is in the public interest under Congressional Natural Gas 
Act standards, and in any event will have no substantial 
impact on competition, the validity of which the Depart- 
ment concedes, a divestiture of Pacific would still be ap- 
propriate, if after an antitrust trial in the District Court 
utilizing only impact on competition standards, the stock 
acquisition were found to be a violation of the Clayton Act; 
and, second, that if such a divestiture were to occur, the two 
independent companies would by court order be prohibited 
from seeking a Commission determination that their uni- 
fication was in the public interest. 


D. The Department makes a hypothetical conten- 
tion that the Commission implicitly assumed that 
it could approve a merger regardless of a viola- 
tion of Section 7 of the Clayton Act in El Paso’s 
acquisition of Pacific’s stock. There are no facts 
here to support the hypothesis; and in any event, 
three Supreme Court decisions confirm the irrele- 
vancy of actions which precede an agency’s deter- 
mination of what, for the future, is in the public 
interest. 


The Department’s brief contends that ‘‘the Commis- 
sion’s determination must reflect an implicit assumption 
that, if the courts had found the stock merger to be illegal 
under the Clayton Act and had ordered El Paso to divest 
itself of all its Pacific stock, approval would nonetheless 
be given to any proposed asset merger El Paso and Pacific 
might subsequently agree upon’? (Br. DJ 5). It also con- 
tends the Commission erroneously premised its discussion 
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of the antitrust issues ‘‘upon an assumption that Congress 
intended to immunize any asset merger approved by it 
from liability under Section 7 of the Clayton Act, and that 
therefore, regardless of whether the transaction might 
violate the Clayton Act, it could be approved if the Com- 
mission believed the public benefits outweighed the burdens. 

The Department raises academic and irrelevant issues 
in view of its failure to attack the findings of the Commis- 
sion as to competition and the principles relating to the 
Commission’s duties to weigh all of the factors bearing on 
the public interest. 

In any event, three decisions of the Supreme Court 
demonstrate the validity of the assumptions attributed to 
the Commission. 


1. The Penn Water Case. 


In Pennsylvania Water & Power Co. v. Federal Power 
Commission, 89 U. S. App. D. C. 235, 193 F. 2d 230 (1951), 
aff'd, 343 U. S. 414 (1952), the appellant challenged the 
order of the Commission under which certain rates were 
reduced and Pennsylvania Water was required to continue 
to buy, sell and transmit power to Consolidated in a co- 
ordinated manner. This manner of service had been 
initially entered into by Pennsylvania Water pursuant to 
a contract which it had entered into with Consolidated in 
1931. After the enactment of the Federal Power Act in 
1935, this manner of service was required by order of the 
Commission, which regulates interstate electric utilities 
under the jurisdiction conferred in that Act. 

Pennsylvania Water’s attack on the Commission’s order 
in this Court and the Supreme Court was based on a hold- 
ing by the United States Court of Appeals for the Fourth 
Circuit? that certain phases of the contract between Penn- 


1 Pennsylvania Water ¢ Power Co. v. Consolidated G.E.L.§P. Co., 184 F. 
2a 552 (4th Cir.), cert. den. 340 U.S. 906 (1950). 
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sylvania Water and Consolidated violated the Sherman 
Act. 

This Court and the Supreme Court affirmed the Com- 
mission’s order, under which Pennsylvania Water was re- 
quired to continue operations in a coordinated manner with 
Consolidated. The Supreme Court held that the Commis- 
sion had not premised any of its findings upon ‘‘the as- 
sumed existence and continuation of this contract’’. 343 
U. S. at 422. Likewise, the Commission here did not 
premise any of its findings on the continued existence of 
the parent-subsidiary relationship between El Paso and . 
Pacific. Further the Court held that Pennsylvania Water 
was not being required to yield to any contractual terms 
subjecting it to the control of Consolidated. Likewise, 
El Paso’s merger with Pacific and El Paso’s operation of 
Pacifie’s facilities (on the unwarranted and hypothetical 
speculation that El Paso had secured, as a result of a viola- 
tion of the antitrust laws, Pacific’s consent to propose the 


merger to the Commission for its determination pursuant 
to Section 7 of the Natural Gas Act) was not the result 
of Pacific yielding to the terms of any merger contract 
between El Paso and Pacific—but by reason of the Com- 
mission’s order. As Mr. Justice Black stated 


“‘To the extent that Penn Water is being con- 
trolled, it is by the Commission, acting under statu- 
tory authority, not by Consolidated, acting under the 
authority of private contract terms ‘legalized’ by the 
Commission. The duty of Penn Water to continue its 
coordinated operations with Consolidated springs 
from the Commission’s authority, not from the law 
of private contracts.’’ (343 U.S. at 422). 


Likewise, El Paso’s duty to continue to operate Pacific’s 
facilities will spring from the Commission’s authority, not 
from the law of private contracts. Moreover, Section 7(b) 
of the Natural Gas Act makes it unlawful for El Paso here- 
after to abandon the operation of Pacific’s facilities, unless 
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the Commission finds that the available supply of natural 
gas is depleted to the extent that continuance of service is 
unwarranted, or that such abandonment ‘‘is required by the 
present or future public convenience and necessity.’’? 

Thus, in the Penn Water case, a contract precedent to the 
issuance of the Commission’s order had been held to violate 
the antitrust laws, and the Supreme Court found that fact 
irrelevant. The Commission, charged with determining 
what was or was not in the public interest, issued an order 
which was in pursuance of its jurisdiction.* 

Rather than following the procedures set forth in the 
Federal Power Act, ‘‘the company .. . tried to utilize a vio- 
lation of the Sherman Act so as to nullify a rate-reduction 
order’? (343 U. S. at 424) and this the Court would not 
permit. 

Likewise, the Department, relying on alleged violation 
of Section 7 of the Clayton Act, though the allegation is 
without basis in view of the Department’s failure to chal- 


lenge the Commission’s findings of fact as to competition, 
seeks a result which would nullify an order of the Com- 
mission. 

As this Court stated the same propositions in the Penn 
Water case, which the Supreme Court thereafter affirmed, 
but in different terms: 


“¢,.. The net effect of what we have already said is 
that, though regulated industries are not per se 


1 One of several differentiating factors from those involved in the exchange 
of television stations after receiving a license from the Federal Communications 
Commission, the subject matter of United States v. Radio Corporation of America, 
358 U.S. 334 (1958), is that under the applicable statutes and regulations, 
the operation of a television station can be abandoned at the will of the television 
station operator. His only requirement is that he notify the Federal Communi- 
cations Commission that he has ceased or is about to cease operating the television 
station. See 47 C.F.R. §§ 3.91, 3.271, 3.571, 3.667, and 3.769 (see also fn. 3, 
p. 34, infra). 


2? There is in the Federal Power Act no express declaration that matters 
consummated or conducted pursuant to the authority of the Commission and 
within the jurisdiction of the Commission, are exempt from the operation of the 
antitrust laws. The Department’s contentions, therefore, with respect to the 
need for Congressional expression of exemption in two statutes, and not one, is 
further undermined, since in the Penn Water case there was no express exemption 
in any statute. 
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exempt from the antitrust laws and repeals by impli- 
eation are not favored the antitrust laws are super- 
seded [emphasis supplied] by more specific regula- 
tory statutes to the extent of the repugnancy between 
them. That is not to say that competitive considera- 
tions may not be components of the public interest 
sought to be served by a particular regulatory stat- 
ute, and hence a guide to a commission’s exercise of 
its authority when the question is properly before 
it. . . . But where a statute provides for compre- 
hensive and detailed regulation of a particular in- 
dustry, as do the Interstate Commerce Act, 49 
US.C.A. $1 et seq., and the Federal Power Act, 
there is, as we have indicated, only a limited area 
for application of antitrust considerations to Com- 
Mission decisions.’? * * * 

“To grant petitioners’ motions and set aside the 
order at this time would be to substitute antitrust 
criteria for those of the Federal Power Act, a sub- 
stitution which would be at cross-purposes with the 
intent of Congress. . .. The effect of granting peti- 
tioners’ motions would be to disrupt a pattern of 
regulation which was carefully drawn to meet the 
problems of a complex industry.’’ (89 App. D.C. 235, 
239-240, 242, 193 F. 2d 230, 235, 237 (1951).) 


2. The Minneapolis Railroad Case. 

In Minneapolis ¢ St. Louis R. Co. v. United States, 361 
U.S. 173 (1959), the Supreme Court recently had occa- 
sion to express similar views. This case involved a pro- 
posed railroad acquisition which was before the Interstate 
Commerce Commission for determination. Minneapolis 
contended that the exemption provision, Section 5(11) of 
the Interstate Commerce Act, ‘‘operates only in futuro and 
confers ‘no authority to purge the taint of a transaction 
illegal at the time it was brought to the Commission’ ”’ 
(361 U.S. at 191). The Court rejected this contention, 
holding: 


‘‘Whether there is merit in that contention, as a 
legal abstraction, we need not decide, for here the 
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existing contractual arrangements through which 
Pennsylvania asks authority to acquire 50% of the 
Western stock look entirely to the future. Neither 
the stock sale and purchase contract between the 
trustees and the Santa Fe nor the one between the 
Santa Fe and the Pennsylvania Company is a con- 
summated transaction, but each is expressly subject 
to, and will become effective only upon, approval by 
the Commission. Apart from criminal prosecutions, 
with which we are not here concerned, it seems plain 
that approval of an acquisition by the Commission 
operates under §5(11), as that section says, to re- 
lieve the acquiring carrier ‘‘from the operation of 
the antitrust laws. ...’’ (emphasis supplied) (361 
U.S. at 191-92). 


The proposed merger of El Paso and Pacific was not a 
consummated transaction but would ‘‘become effective only 
upon approval by the Commission’’. In order to merge, it 
was mandatory to apply to the Commission. Once the ap- 
proval of the Commission was obtained pursuant to Sec- 


tion 7 of the Natural Gas Act, it became a lawfully con- 
summated transaction. 


The Department’s brief does not even mention the 
Minneapolis case (one of three cases chiefly relied on by 
El Paso; see Br. EP v), yet the Solicitor General, and the 
Assistant Attorney General in charge of the Antitrust 
Division, and one of the other Department attorneys here, 
in their brief to the Supreme Court argued against the con- 
tention there made by Minneapolis and in support of the 
Commission. The Department argued in Minneapolis that 
the Commission’s jurisdiction was ‘‘exclusive and plenary”? 
regardless of whether the acquisition would otherwise be 
in violation of the antitrust laws and continued: 

“Perhaps, the most dramatic example of this is 
United States v. Southern Pacific Co., 290 Fed. 493 
(D. Utah), sustaining the Commission’s authority, 
after the adoption of what is now Section 5(11) as 
part of the Transportation Act of 1920, to approve 
the Southern Pacifie’s acquisition of the Central 
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Pacific, an acquisition which this Court had pre- 
viously held violative of the Sherman Act. Sec 
United States v. Southern Pacific Co. 259 U. S. 
214.1 What is true of acquisitions which them- 
selves would otherwise violate the antitrust laws is 
certainly true of negotiations leading to proposals 
which are subject to the requirement of Commission 
approval’”’ (Brief pp. 66-67) (Emphasis supplied.) 


3. The McLean Trucking Case. 


The Supreme Court in the Minneapolis Railroad case 
relied heavily on McLean Trucking Co. v. United States, 
321 U.S. 67 (1944), in which the I.C.C. had approved the 
consolidation of several motor truck common carriers and 
the Supreme Court affirmed. The Court stated: 


‘The history of the development of the special 
national transportation policy suggests, quite apart 
from the explicit provision of §5(11), that the poli- 
cies of the antitrust laws determine ‘the public in- 
terest’ in railroad regulation only in a qualified 
way”’ (321 US. at 83). 


Likewise, the development of the special national policy 
dealing with the interstate natural gas industry, and which 
is summarized in El Paso’s initial brief (EP 21-27, 44-47), 
suggests that ‘‘the policies of the antitrust laws ‘determine 


1In the Southern Pacific case, 290 Fed. 493 (D. Utah 1923) a three judge 
district court upheld the Commission’s approval of Southern’s stock ownership 
of Central Pacific even though the same stock acquisition had been held one year 
earlier by the Supreme Court to violate the Sherman Act. The District Court 
upon which the Department of Justice relied two years ago wrote: 


‘<The ownership by the Southern Pacific Company of all or a controlling 
dnterest in the capital stock of the Central Pacific Railway Company was 
at all times in violation of the Sherman Law and continued so to be until 
February 6, 1923, when such stock ownership was found by the Interstate 
Commerce Commission on the facts adduced before it to be in the public 
interest and it, accordingly, authorized the acquisition and ownership of 
said stock control. By virtue of the Commission’s aforesaid order of 
authorization said ownership of said stock under conditions imposed by the 
Commission is now lawful, and in respect thereof the Southern Pacific 
Company and the Central Pacific Railway Company are relieved from the 
operation of the Sherman Law (as well as of all other restraints or pro- 
hibitions of law, state or federal), in so far as may be necessary to enable 
them to do anything authorized or required by the said order of approval 
and authorization of the Commission.’? (290 Fed. at pp. 449-450). 
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the public interest in natural gas regulation only in a quali- 
fied way.’ ’’ Further, the extent to which the policies of the 
antitrust laws, i.e., whether the impact on competition is or 
is not an important factor in the public interest and, if so, 
whether a substantial lessening of competition is or is not 
outweighed by other benefits, is, as the Court in the 
McLean case held, a task which Congress 


“left... to the Commission ‘to the end that the wis- 
dom and experience of that Commission may be used 
not only in connection with this form of transpor- 
tation, but in its coordination of all other forms’ ”’ 
(321 U.S. at 87). 


E. In an industry comprehensively regulated 
with respect to rates and practices, “sporadic 
action” is not permitted to interfere with the 
delicate regulatory scheme administered by 
the agency to which Congress has delegated 
such regulation. 


There is a final familiar and important principle which 
refutes the ‘‘sum’’ of the contentions in the Department’s 
brief that the antitrust laws have some kind of vaporous 
dominance over special regulatory statutes such as the 
Natural Gas Act. Also, the principle refutes further the 
contention that the District Court, if it found El Paso’s 


1 The legislative history of the Natural Gas Act and the provisions of the 
Natural Gas Act, particularly Section 7(c), show that it is the Commission’s 
task to determine and control the existence and extent of competition in the 
natural gas industry (See Br. EP 21-27, 44-47). 

In argument before the District Court, counsel for El Paso stated the 
point this way: 


‘¢That is all there is to this doctrine of primary jurisdiction. It 
doesn’t say, in any sense of the word, that the regulatory agency is 
better qualified to pass upon the antitrust aspects than the court. 
In fact, if the only thing that were involved here were the antitrust 
aspects, I would think the doctrine of primary jurisdiction would be a 
very questionable doctrine. It would seem to me that, in determining 
whether there was solely and only an antitrust violation, that in all 
probability the courts, with their experience, are better equipped to try 
those cases than are the administrative agencies, But that isn’t what 
the administrative agency tries. It tries both the economic aspects, the 
conservation aspects, the needs-of-the-people aspects, and the antitrust 
aspects.’? (Official Transcript of the Hearing in the District Court, 
October 21, 1957, p. 39) 
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acquisition of Pacific’s stock violated Section 7 of the Clay- 
ton Act, could restrain E] Paso and the newly-independent 
Pacific from seeking approval from the Commission under 
Section 7(c) of the Natural Gas Act for a newly-proposed 
merger. 

The principle is the one which has been stated by most 
of the leading decisions dealing with ‘“‘primary jurisdic- 
tion’’ from Abilene’ to RCA.* In an industry subject to 
comprehensive regulation of rates and services, which is 
the precise case for the interstate natural gas industry sub- 
ject to the comprehensive and plenary regulation of the 
Commission under the Natural Gas Act, action by courts 
considering antitrust questions will not be permitted to 
interfere with the ‘‘agency’s delicate regulatory scheme’’ 
—or, in other words, interfere with the manner in which 
Congress has expressly dealt with the regulation of particu- 
lar industries. As Chief Justice Warren stated in the 
RCA case: 


‘*Aceordingly, this Court consistently held that 
when rates and practices relating thereto were chal- 
lenged under the antitrust laws, the agencies had 
primary jurisdiction to consider the reasonableness 
of such rates and practices in the light of the many 
relevant factors including alleged antitrust viola- 
tions, for otherwise sporadic action by federal courts 
would disrupt an agency’s delicate regulatory 
scheme, and would throw existing rate structures 
out of balance.’ 


1 Texas § Pac. By. Co. v. Abilene Cotton Oil Co., 204 U. S. 426 (1907). 
2 United States v. EBadio Corporation of America, 358 U.S. 334 (1958). 


3 United States v. Radio Corporation of America, 358 U.S. 334, 348 (1958). 


As the Court pointed out in reviewing the history of primary jurisdiction 
cases: 

<<Thus, when questions arose as to the applicability of the doctrine to 
transactions allegedly violative of the antitrust laws, particularly involv- 
ing fully regulated industries whose members were forced to charge only 
reasonable rates approved by the appropriate commission, this Court found 
the doctrine applicable.’’ (358 U.S. at 346-347) 


(Footnote continued on following page) 
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VI. 


The Department’s brief and the Department’s steps 
in the two proceedings failed to make the required ac- 
comodations between the Natural Gas Act and the anti- 
trust laws. 


The courts have made clear that where a specific regula- 
tory statute is involved, and the factor of the policies un- 
derlying the antitrust laws is injected, the courts must make 
‘‘precise adjustments which . . . will vary from instant to 
instant depending on the extent to which Congress indi- 
cates a desire to have those policies leavened or imple- 
mented in the enforcement of the various specific provi- 
sions of the legislation with which the Commission is pri- 
marily and directly concerned.’ Where, of course, two 


Further, the Court said: 

‘¢The cases all involved, however, common carriers by rail and water. 
These carriers could charge only the published tariff, and that tariff 
must have been found by the appropriate agency to have been reasonable. 
Free rate competition was modified by federal controls. The Court’s 
concern was that the agency which was expert in, and responsible for, 
administering those controls should be given the opportunity to determine 
questions within its special competence as an aid to the courts in resolving 
federal antitrust policy and federal regulatory patterns into a cohesive 
whole. That some resolution is necessary when the antitrust policy of 
free competition is placed beside a regulatory scheme involving fixed rates 
is obvious.’’ (358 U.S, at 348) 

The Court then put the question on the facts in that case: 

‘<While the television industry is also a regulated industry, it is regu- 
lated in a very different way. That difference is controlling. Radio 
broadcasters, including television broadcasters, see Allen B. Dumont Lab- 
oratories, Inc. v. Carroll, 184 F. 24 153, are nct included in the definition 
of common carriers in §3(h) of the Communications Act, 47 U.S.C. 
§ 153(h), as are telephone and telegraph companies. Thus the extensive 
controls, including rate regulation of Title II of the Communications Act, 
47 U.S.C. §§ 201-222, do not apply. Television broadcasters remain free 
to set their own advertising rates. 

* * . 
“‘Thus, there being no pervasive regulatory scheme, and no rate struc- 
tures to throw out of balance, sporadic action by federal courts can work 
no mischief. The justification for primary jurisdiction accordingly dis- 
appears.’’ (358 U.S. at 348-349, 350) 
It is quite apparent from this review that the ‘‘justification for primary 
cream is compelling in the natural gas industry (see Br. EP 21-27, 
44-47). 


1 McLean Trucking Co. v. United States, 321 U.S. 67, 80 (1944); Federal 
Communications Commission v. RCA Communications, Inc., 346 U.S. 86 (1953) ; 
Minneapolis ¢ St. Louis B. Co. v. United States, 361 U.S. 173 (1959) ; Pennsyl- 
vania Water & Power Co. v. Federal Power Commission, 89 App. D.C. 235, 193 F. 
2d 230 (1951), aff’d, 343 U.S. 414 (1952). 
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statutes cannot be harmonized, the more specific supersedes 
the more general to the extent of their repugnancy.? 

In the words of the McLean case, substituting only 
natural gas for transportation, 


‘‘The Commission’s task is to enforce the [Natural 
Gas] Act and other legislation which deals specifi- 
cally with [natural gas] facilities and problems. That 
legislation constitutes the immediate frame of refer- 
ence within which the Commission operates; and the 
policies expressed in it must be the basic deter- 
minants of its action.’’ (321 U.S. at 79-80). 


To the extent that competition may be a factor of impor- 
tance, it is for the Commission, acting under the Natural 
Gast Act, to decide.” 

The various and the manner of steps taken or not taken 
by the Department in the antitrust action and with respect 
to the Commission proceedings reflect a lack of the neces- 
sary accommodation to these principles. 

The principal step which the Department did not take 
was intervening in the Commission proceedings. As the 
Attorney General pointed out in May of 1959, it is the duty 
of the Department to intervene in cases which it considers 
to be of importance to the United States and its citizens 
(p. 5a). Thus, even though repeatedly invited to do so both 
by the Commission and counsel El Paso (pp. 5a, 7b), if it 
believed it had important views or evidence that would 
not otherwise be presented to the Commission for its con- 
sideration, the Department should have become a party to 
the proceedings. 

The brief filed by the Department as amicus curiae, 
twelve days before the oral argument upon appellate re- 
view of the Commission’s orders, and more than three years 
after the commencement of the Commission proceedings, 


1 Pennsylvania Water ¢ Power Co. v. Federal Power Commission, 89 App. 
D.C. 235, 239-240, 193 F. 2d 230, 234-235 (1951). 


2 See cases in fn. 1, p. 35, supra; Br. EP 21-27, 44-47. 
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seems to fall short of the steps which could have been 
taken some time ago, if this case were of the significance 
the Department now attributes to it (Br. DJ 1-3). 

Moreover, the principal relief requested in the Depart- 
ment’s brief, that the decision of the Federal Power Com- 
mission should await the final outcome of the antitrust 
litigation,’ would be, apart from the merits, a novel but 
irregular manner of administration of judicial matters. 

If the Commission were required by this Court to hold 
its proceedings in abeyance awaiting the final outcome of 
the antitrust case, in effect, such a decision would reverse 
the decision of the District Court on September 6, 1958, 
which denied the Department’s motion for a preliminary 
injunction to restrain El Paso and Pacific from merging, 
even in the event the requisite orders of the Commission 
should issue (p. 7b). Such a decision would have the effect 
of reinstating and granting the Department’s motion made 
on September 5, 1958 to enjoin El Paso and Pacific from 
participating in the Commission proceedings which, in fact, 
the Department voluntarily withdrew on September 6, 1958 
(p. 7b). Finally, it would reverse the decision of the Dis- 
trict Court entered on October 13, 1958 continuing further 
antitrust proceedings until the ‘‘final determination’”’ of 
the Commission proceedings (p. 11b). 

Perhaps the Department’s fundamental complaint is ex- 
pressed best in the very last footnote of its amicus brief, 
where it suggests an unprecedented and shocking doctrine 
of ‘‘antitrust primary jurisdiction’’ which would substitute 
antitrust criteria for the Natural Gas Act and frustrate 
Congressional purposes as expressed in that Act (Br. DJ 
13, fn. 9): 

‘Where a Government antitrust action has, as here, 
been filed it would seem preferable for the Commis- 


sion to defer action on any application placed before 
it pending the outcome of the court action; this was 


1 Such relief conflicts with the principles stated by the Solicitor General to 
the Supreme Court in the El Paso case (see pp. 2b-3b). 
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the procedure the United States recommended here. 
It should be noted that the Commission offered to 
suspend its proceedings if the court determined to 
proceed with its trial, but the court declined to 
do so.”’ 


As we believe it has been demonstrated, the procedure 
recommended by the Department was not preferable. The 
District Court decided that the procedure recommended 
was not preferable when it entered the order of October 13, 
1958, which continued the antitrust trial until the final 
determination of the Commission proceedings (p. 11b). 

The events leading up to the District Court’s decision 
on October 10, 1958 are important in providing an insight 
into this matter. 

In March of 1958, the Attorney General stated in tes- 
timony before a Congressional committee that in agency 
proceedings which are adversary, the agencies should be 
free from all ex parte communications from any source in- 
cluding Congress and the Executive Branch (p. 3a). 

Nevertheless, in total disregard of this injunction, dur- 
ing May, June and July of 1958, the Antitrust Division of 
the Department wrote to the Commission in secret and ex 
parte letters, seeking to persuade the Commission to stay 
its proceedings (pp. 3a-5a). In October of 1957, the Depart- 
ment had assured the District Court that it would be ready 
for trial, but by May of 1958, when the first of the secret and 
ex parte letters were written, it was apparent that the 
Department would not be ready for trial promptly, whereas 
the Commission was soon to set its matters down for hear- 
ing (pp. 3a, 1b-3b). 

The Commission, despite the pressures of the Depart- 
ment, set the hearings down for September 17, 1958; they 
commenced on that date and then on September 26, 1958 
were recessed to allow for the preparation of cross-exami- 
nation. 

On October 6, 1958, prior to the hearing held on October 
10, 1958, the Assistant Attorney General in charge of 
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the Antitrust Division of the Department again wrote 
a letter to the Chairman of the Commission which was also 
ex parte and secret—no notice was given to El Paso, 
Pacific, and the more than 40 other parties in the Commis- 
sion proceedings, including officials of several states which 
supported the applications (pp. 9a, 9b). The Antitrust 
Division requested that the Commission stay its proceed- 
ings pending the final outcome of the antitrust case. More- 
over, the Assistant Attorney General stated in his letter 
that if the Commission were voluntarily to stay its proceed- 
ings, it was likely that a hearing in the District Court on 
El Paso’s and Pacific’s motion for a continuance of the 
antitrust action, made on October 2, 1958, ‘“‘would be un- 
necessary’. In other words, by means of this ex parte and 
secret pressure from the Department, El Paso and Pacifie 
would be deprived of a fair hearing in the District Court 
and of their rights to seek a determination under Section 7 
of the Natural Gas Act before the Commission whether 
the unification of El Paso and Pacific were in the public 
interest. 

The Commission, in response to this letter, did not stay 
its proceedings of its own accord. Rather, the Commission 
wrote on October 7, 1958 to the District Court, with notice 
to El Paso, that in view of El Paso’s and Pacifie’s pending 
motion for a continuance, the Commission would defer to 
the judgment of the District Court as to whether the anti- 
trust case should go forward, in which case the Commis- 
sion would stay its proceedings; or whether the antitrust 
proceedings would be stayed, in which case the Commis- 
sion would go forward with its proceedings (pp. 9a, 9b). 

The District Court held a hearing on October 10, 1958 
at which counsel for the Department and counsel for El 
Paso were heard. The Commission’s letter was read into 
the record. The District Court continued the antitrust 
ease ‘‘until the final determination”’ of the Commission pro- 
ceedings and thereafter Commission’s hearings resumed. 
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In this light, what the Department of Justice’s con- 
tentions here come down to, is this: The Commission erred 
when it failed to respond to the secret and ex parte pres- 
sure of the Department by refusing immediately to stay its 
proceedings, and the Commission erred when it deferred to 
the judgment of the District Court, in which the antitrust 
action which was commenced by the Department was 
pending. 


Conclusion. 


The Department does not challenge the jurisdiction of 
the Commission under Section 7 of the Natural Gas Act; 
nor does the Department contend that the Commission 
failed to appraise and weigh all the factors relating to the 
public interest. 

The Department has wholly failed to challenge the 
essential findings of fact made by the Commission that (1) 
El Paso’s acquisition and operation of Pacific’s facilities is 
in the public interest, and (2) the merger will not effect 
a substantal lessening of competition. 

Accordingly, the contentions of the amicus curiae are 
without merit and the orders of the Commission here under 
review should be affirmed. 


Respectfully submitted, 
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Ang. 7, 1957 


El] Paso and Pacific filed applications seeking au- 
thority pursuant to Section 7(c) of the Natural Gas Act 
for El Paso to acquire, by merger, and to operate 
Pacific’s facilities (R. 12735-13093). 


- 


July 22, 1957 


Oct. 21, 1957 


* 


1b 
Antitrust Action 


The Department of Justice filed a complaint in the 
United States District Court for the District of Utah, 
in which it was alleged that El Paso’s acquisition of 
Pacific stock, in January of 1957 and thereafter, con- 
stituted a violation of §7 of the Clayton Act. 


El Paso and Pacific filed a motion to dismiss the 
complaint or, in the alternative, to stay the antitrust 
action pending proceedings in the Commission, on 
grounds of primary jurisdiction. 


After hearings held on October 5 and October 21, 
1957, the Court denied El Paso’s and Pacific’s motion 
to dismiss or to stay. 

The principal fact asserted by the Department of 
Justice (‘‘Department’’) as supporting their com- 
plaint was that Pacific and El Paso were the only pipe- 
lines serving the western United States (Official Tran- 
script of Hearing in the District Court, Oct. 21, 1957, 
p. 27°). 

The Department conceded that a decision in the 
antitrust action would not foreclose action in the Com- 
mission, but suggested that the antitrust action be de- 
cided in advance so that the Commission would have 
the benefit of the resolution of the antitrust issue (Oct. 
21, 1957, pp. 30-31). The Department contended that 
the antitrust action and the Commission proceeding 
were separate and distinct proceedings (Oct. 21, 1957, 
p. 67). 

The Court, largely on the basis of the assurances 
by the Department that it could try the case within 


* All references hereafter to page numbers are to the Official Tran- 
scripts of Hearings in the District Court for the particular days in- 
volved. 
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The Department of Justice filed a complaint in the 
United States District Court for the District of Utah, 
in which it was alleged that El Paso’s acquisition of 
Pacific stock, in January of 1957 and thereafter, con- 
stituted a violation of §7 of the Clayton Act. 


El Paso and Pacific filed a motion to dismiss the 
complaint or, in the alternative, to stay the antitrust 
action pending proceedings in the Commission, on 
grounds of primary jurisdiction. 


After hearings held on October 5 and October 21, 
1957, the Court denied El Paso’s and Pacific’s motion 


to dismiss or to stay. 

The principal fact asserted by the Department of 
Justice (‘‘Department’’) as supporting their com- 
plaint was that Pacific and El Paso were the only pipe- 
lines serving the western United States (Official Tran- 
script of Hearing in the District Court, Oct. 21, 1957, 

» 27°). 
The Department conceded that a decision in the 
antitrust action would not foreclose action in the Com- 
mission, but suggested that the antitrust action be de- 
cided in advance so that the Commission would have 
the benefit of the resolution of the antitrust issue (Oct. 
21, 1957, pp. 30-31). The Department contended that 
the antitrust action and the Commission proceeding 
were separate and distinct proceedings (Oct. 21, 1957, 
p. 67). 

The Court, largely on the basis of the assurances 
by the Department that it could try the case within 


* All references hereafter to page numbers are to the Official Tran- 
scripts of Hearings in the District Court for the particular days in- 
volved. 
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Nov. 12, 1957 


Nov. 26, 1957 


Dec. 11, 1957- 
Feb. 3, 1958 


a 


Dec. 25, 1957 
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three months (Oct. 21, 1957, pp. 29-30, 69-70, and as the 
Court stated in the hearing held on Sept. 6, 1958, p. 41, 
and June 26, 1959, p. 18-20), denied El Paso’s and 
Pacific’s motion. 


El Paso and Pacific filed their answers to the com- 
plaint. Their defenses asserted the primary jurisdic- 
tion of the Commission to decide the question of El 
Paso’s control and operation of Pacific’s facilities 
under the standards of §§ 7(c) and 7(e) of the Natural 
Gas Act, i.e., whether El Paso’s acquisition and opera- 
tion of Pacifie’s facilities were required by the public 
convenience and necessity. 


El Paso and Pacific applied to the Supreme Court 
of the United States for a writ of certiorari under 
the All Writs Act, U.S.C. Title 28, § 1651(a). 


El Paso and Pacific made a voluntary production 
of documents—more than 50,000 pages—in compliance 
with the Department of Justice’s Rule 34 demand. 


The Solicitor General of the United States sub- 
mitted to the Supreme Court a brief in opposition to 
the El Paso and Pacific petition for a writ of cer- 
tiorari, He argued (p. 10): 

‘* At the present time, there is no actual or im- 
minent conflict between court and agency; each is 
adjudicating a different issue under different 
standards. Indeed, if, as the Government com- 
plaint charges, petitioners have violated the Clay- 
ton Act through the stock acquisition, that would 
be a factor for the Federal Power Commission to 
consider in determining whether the asset consoli- 
dation is required by the public convenience and 
necessity. Although petitioners contend (Pet. 21, 
27, 32) that the district court is attempting to 
‘usurp’ the Commission’s power to decide the 
public-interest question under the Natural Gas 
Act, the short answer is that, whatever the district 
court’s decision may be, i¢ cannot oust the Com- 
mission of jurisdiction to decide the asset consoli- 
dation proceeding—just as a prior decision by the 
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El Paso and Pacific had supplied in the period be- 
tween August 7, 1957 and this date, six succeeding 
supplements to their applications and other informa- 
tion, all at the request of the Commission Staff (See 
R. 3058-816, 7066-234, 7288-350, 18269-14656, 14658-701, 
14705, 14799-805). It was apparent that the Commis- 
sion would soon set the applications down for hearing 
since El Paso and Pacific were nearing completion of 
full compliance with all of the Staff’s requests for 
information. 

On May 6, 1958 in a secret and ex parte letter* (the 
contents of which were not learned by El Paso and 
Pacific until September 5, 1958), the Assistant Attor- 
ney General in charge of the Antitrust Division wrote 
to the Chairman of the Commission asking that ‘‘you’’, 
the Commission, ‘‘stay your hand until the Utah Dis- 
trict Court has decided the pending antitrust case. 

? 


* On March 6, 1958, the Attorney General of the United States testi- 
fied before the Senate Subcommittee on Constitutional Rights that a 
regulatory agency exercising its judicial function in deciding adversary 
proceedings, should be free of any ex parte demands from Congress or 
the Executive Branch. He said that the same principles which applied 
in Court proceedings should apply in agency proceedings. He said there 
should be ‘‘no ex parte communications from any source.’? 


Jan. 10, 1958 
Jan. 28, 1958 


Feb. 11, 1958 


March 3, 1958 
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Commission could not oust the district court of its 
jurisdiction to decide the Clayton Act case.’’ 
(Emphasis supplied.) 


El Paso and Pacific filed interrogatories. 
The Court set March 3, 1958 as the date for trial. 


El Paso and Pacific moved to compel the Depart- 
ment of Justice to answer the interrogatories. 


The Court, sua sponte, vacated the trial date set 
for March 3, 1958 because of the Department of Jus- 
tice’s failure to be prepared for trial. 


The Supreme Court denied El Paso’s and Pacifie’s 
application for a writ of certiorari. El Paso Natural 
Gas Company v. United States, 355 U.S. 950. 


May 12, 1958 


May 29, 1958 


Jane $, 1958 


June 10, 1958 


June 20, 1958 
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Chairman Kuykendall by letter acknowledged re- 
ceipt of the May 6, 1958 letter from the Antitrust Divi- 
sion and stated that he would call this matter to the 
attention of the other members of the Commission. 


The Assistant Attorney General in charge of the 
Antitrust Division wrote again (another secret and 
ex parte letter) to the Chairman of the Commission 
emphasizing the urgency of a stay of Commission pro- 
ceedings pending a decision in the antitrust action. 


Chairman Kuykendall wrote to the Antitrust Divi- 
sion and stated in reply that El Paso and Pacific were 
still in the process of supplying supplementary infor- 
mation requested by the Staff, and that as soon as that 
was completed, the Commission would give ‘‘further 
consideration .. . to the question of setting the applica- 
tions for hearing.”’ 


El Paso filed with the Commission its 7th Supple- 
ment to its application and shortly thereafter com- 
pleted providing all of the information requested by 
the Staff of the Commission (R. 14660-88). The De- 
partment had several conferences with members of the 
Staff of the Commission and had access to all of the 
information provided by El Paso and Pacific. 


The Assistant Attorney General in charge of the 
Antitrust Division wrote again in a secret and ex 
parte letter to the Chairman of the Commission asking 
to be kept advised with respect to these matters. 


The Assistant Attorney General in charge of the 
Antitrust Division wrote a further secret and ex parte 
letter to the Chairman of the Commission thanking 
him for the Commission’s ‘‘continuing consideration 
of our request that the hearing’’ of El Paso’s and 
Pacifie’s applications ‘‘be stayed pending trial of the 
antitrust case. ...”’ 


oly 7, 1958 
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The Department of Justice refused to produce 
voluntarily any documents unless defendants withdrew 
entirely their demands for certain documents, includ- 
ing the secret correspondence between the Department 
of Justice and the Commission. One of El] Paso’s 
counsel had noticed in the public files of the Commis- 


July 25, 1958 
i 
July 29, 1958 


5a. 


Commission Proceedings 


The Commission set September 17, 1958 as the date 
of commencement of hearings on the El Paso and 
Pacific applications (R. 14702-03). 


The Chairman of the Commission wrote to the 
Assistant Attorney General in charge of the Antitrust 
Division and invited the Department of Justice to 
participate in the Commission’s proceedings: 


“You are invited of course to participate in 
this proceeding to whatever extent you deem neces- 
sary and we will endeavor to cooperate with you 
in every way possible, making available all of the 
papers filed and hearing transcripts and any ex- 
hibits which may be offered. If you care to have 
any of your representatives confer with our staff, 
we will be glad to have this done. If you have any 
information which you regard as likely to be help- 
ful to the Commission, we would appreciate hav- 
ing it made available at the earliest possible 
moment or presented in the hearing together with 
any suggestions that you feel would be helpful.”’ 


The Department of Justice never intervened or 
participated in the Commission proceedings.* 


* The Attorney General of the United States, in a letter dated May 
29, 1959 to the House Committee on Legislative Oversight, described the 
numerous instances in which the Department of Justice had participated 
in various agency proceedings and the Department of Justice’s duty to 
intervene in those proceedings where matters involving the interests of 
the United States or of its citizens are involved. He cited Far East Confer- 
ence Vv. United States, 342 U.S. 570, 576 (1952) and other decisions in 
support of the undoubted right and duty of the Department to participate 
in agency proceedings as a party where it may determine that interests of 
the United States are involved. No reference was made to the failure of 
the Department of Justice to intervene in the Commission proceedings in 
the El Paso case. See p. 7b, infra where El Paso’s counsel repeatedly 
invited the Department to participate as a party in the Commission Ppro- 
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sion that a letter, dated May 12, 1958, was written 
by the Chairman of the Commission to the Assistant 
Attorney General in charge of the Antitrust Division 
acknowledging receipt from him of a letter, dated 
May 6, 1958, which was not in the Commission’s 
public files, and the contents of which, therefore, were 
unknown. 
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El Paso and Pacific moved pursuant to Rule 34 for 
the production of certain documents which had been 
identified in the Department of Justice answers to cer- 
tain of El Paso’s and Pacific’s interrogatories which 
had finally been supplied by the Department of Jus- 
tice on July 14, 1958. The Department of Justice still 
had not fully answered the interrogatories. El Paso 
and Pacific also moved for production of the secret 
and ex parte correspondence between the Department 
of Justice and the Commission (Item 9, Motion of 
Defendants for Discovery and Inspection). 


The Department of Justice served 103 interroga- 
tories with numerous subdivisions (41 pages) upon 
El Paso and 95 interrogatories with numerous sub- 
divisions (35 pages) upon Pacific. Promptly there- 
after E] Paso and Pacific agreed to answer by October 
24,1958. The interrogatories did not take into account 
any of the information provided to the Commission 


despite the fact that the Department of Justice had 
complete access to such information and it had several 
conferences with members of the Staff of the Commis- 
sion with respect to this case. 


Hearing was held in the Court with respect to 
several motions by the parties regarding pre-trial 
matters. 

At the outset of the hearing (p. 1), the Department 
of Justice served upon El Paso and Pacific a motion 
for a preliminary injunction seeking (1) to restrain El 
Paso and Pacific from participating in the Commission 
proceedings scheduled to start on September 17, 1958 
and (2) to restrain El Paso from acquiring and oper- 
ating Pacifie’s facilities (in the event the Court were 
to deny the first part of the motion and in the event 
the Commission were to issue an order permitting El 
Paso’s acquisition and operation of Pacifie’s facilities). 
Oral argument on this motion was set for the next day. 

In connection with this motion, the Department of 
Justice supplied the various secret and ex parte letters 
between the Department of Just 3e and the Com- 
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mission, as Exhibit A to the affidavit of John T, 
Duffner, Attorney, Department of Justice, sworn to 
September 4, 1960. 


At the outset of this hearing (p. 1), the Depart- 
ment of Justice withdrew the first part of its motion 
for a preliminary injunction. 

Counsel for El Paso urged the Department to par- 
ticipate in the Commission Proceedings and that El 
Paso and Pacific would stipulate to the admission of 
the Department as a party ( pp. 23-27). He said: 


‘‘And the [Department], if they have come in 
and intervened, can surely ask all of the questions 
with respect to antitrust that they please. They 
have assurance from the Federal Power Comunis- 
sion of cooperation. We would be delighted to sec 
them come in and participate as a party, and they 
would have all the rights conferred upon them by 
Sections 15(a) and 19(a) of the Natural Gas 
Act.”’ (pp. 26-27) * 


The second part of the Department of Justice’s 
motion was argued and the Court denied it in all 
respects. 

During the course of the hearing, the Department 
of Justice argued that ‘‘It is our feeling that both of 
these proceedings can go forward, the one should not 
interfere with the other’’ (p. 2). The Department of 
Justice argued unsuccessfully that the Court should 
issue an injunction restraining El Paso and Pacific 
“from canceling the stock until the determination of 
this Section 7 matter’’ (p. 36). 

The Department unsuccessfully made the argu- 
ment, replied to by El Paso’s counsel, that the possible 
orders of the Commission approving the merger would 
not immunize El Paso from antitrust attack (pp. 26, 
54-56, 58-59, 63-64). 

The Court set November 17, 1958 as the new trial 
date in the antitrust action. 


* See footnote, p. 5a, supra. 
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The Attorney General of California moved for a 
stay of Commission proceedings pending the outcome 
of the antitrust action (R. 14743-56). The principal 
fact asserted in support of the claim that El Paso and 
Pacific violated the antitrust laws was that El Paso 
and Pacific were the only two companies which were 
potential competitors to serve California (R. 14748- 
49). The motion, which was prepared on September 
2, 1958 (R. 14755), made no reference to the decision of 
the District Court denying the motion of the Depart- 
ment of Justice for a preliminary injunction. 


The Commission denied the motion for a stay made 
by the Attorney General of California on the ground 
that prompt hearing of the applications ‘‘will be in 
the public interest. ...’? The Commission also noted 
that the Attorney General of California in a letter 
dated July 30, 1958 had requested a postponement of 
hearings, which the Commission had denied on August 
19, 1958 (R. 14785-86). 


Hearings before the Presiding Examiner com- 
menced and continued for eight hearing days until 
September 26, 1958, during which 21 witnesses testi- 
fied and more than 350 exhibits were introduced (R. 1- 
1102). 

Hearings were recessed until November 12, 1958 in 
order to allow the preparation of cross examination, 
with the exception that a hearing was scheduled for 
October 20, 1958 for the testimony of a witness who 
then was out of the country on business (R. 1019 and 
1019-A). 

The Department received daily transcripts of the 
testimony. 
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The Department of Justice took no appeal from the 
order of the Court denying the motion for a pre- 
liminary injunction. 


El Paso and Pacific moved for a continuance of the 
trial of the antitrust action. 


The Court set a hearing on E] Paso’s and Pacific’s 
motion for October 10, 1958. 
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19, 1958 (R. 14785-86). 


Hearings before the Presiding Examiner com- 
menced and continued for eight hearing days until 
September 26, 1958, during which 21 witnesses testi- 
fied and more than 350 exhibits were introduced (R. 1- 
1102). 

Hearings were recessed until November 12, 1958 in 
order to allow the preparation of cross examination, 
with the exception that a hearing was scheduled for 
October 20, 1958 for the testimony of a witness who 
then was out of the country on business (R. 1019 and 
1019-A). 

The Department received daily transcripts of the 
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The Department of Justice took no appeal from the 
order of the Court denying the motion for a pre- 
liminary injunction. 


El Paso and Pacific moved for a continuance of the 
trial of the antitrust action. 


pot S, 2958 The Court set a hearing on El Paso’s and Pacifie’s 
motion for October 10, 1958, 


Oct. 6, 1958 


Oct. 7, 1958 


Oct. 9, 1958 
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The Assistant Attorney General in charge of the 
Antitrust Division again wrote secret and ex parte to 
the Commission and, again without notice to El Paso, 
Pacific and the more than 40 other parties in the 
proceeding, including officials of eight western states 
who supported the applications, requested ‘‘a post- 
ponement of the Examiner’s hearings’’ pending trial 
of the antitrust action. 

Further, he noted that El Paso and Pacific had 
moved in the District Court for a continuance of the 
antitrust action. He said that if the Commission 
would grant the Department of Justice’s request, then 
“argument of that motion might well be unnecessary’”’. 


The Commission did not respond directly to the 
Department of Justice’s letter of October 6, 1958, but 
instead wrote to the District Court stating that it 
would leave to the District Court’s judgment the ques- 
tion of whether the Commission proceedings should go 
forward or be stayed, depending upon whether the 


District Court desired to proceed with the antitrust 
action. See the opposite page for a further descrip- 
tion of the Commission’s letter to the District Court. 


On this date, E] Paso and Pacific for the first time 
learned of the letter written by the Department of 
Justice to the Commission on October 6, 1958, when 
it heard about and received a copy of the Commis- 
sion’s letter of October 7, 1958 to the Court which the 
Commission had mailed to El Paso simultaneously 
with mailing it and another copy to the Court and the 
Department. 
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The Chairman of the Commission, in his letter to 
the District Court of this date, referred to the request 
by the Department of Justice made on October 6 that 
the Commission stay its hearings pending the trial of 
the antitrust action. He also pointed out that the De- 
partment of Justice had not intervened in the Commis- 
sion proceedings and therefore had no right to move 
for a postponement of those hearings; that the Com- 
mission was reluctant to hold its proceedings in abey- 
ance without a hearing; and that in view of El Paso’s 
and Pacific’s motion for a continuance of the antitrust 
proceedings, the Commission would defer to the judg- 
ment of the Court as to which proceeding should go 
forward. 

He said that in the event the Court were to deny 
El Paso’s and Pacific’s motion for a continuance, the 
Commission would stay its proceedings; or, if the 
Court were to grant El Paso’s and Pacific’s motion 
for a continuance, the Commission would proceed with 
its hearings. 
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The hearing on El Paso’s and Pacifie’s motion for 
a continuance was held in the District Court. The 
Department of Justice argued, as it does here, that an 
order of the Commission authorizing El Paso’s acqui- 
sition and operation of Pacific’s facilities would not 
immunize El Paso from attack under §7 of the Clay- 
ton Act (pp. 39-48, 47-58). The Court repeatedly 
indicated that the issue as to the effect of the possible 
Commission orders approving the merger were pre- 
mature; among other things it said ‘‘If that is so, it 
doesn’t make any difference to you, it doesn’t make 
any difference to you at all which proceeding goes for- 
ward first’’ (p. 52, see also pp. 47, 51, 55-58; and 
El Paso’s counsel’s argument, pp. 23-25). 

In one of the closing colloquies, the Department of 
Justice attorney conceded the validity of El Paso’s 
position (pp. 53-54) : 


“‘The Court: Mr. Ward, suppose after hearing 
voluminous testimony and exhibits the Federal 
Power Commission decides that it is in the public 
interest and issues a certificate of convenience and 
necessity and permits a merger. Now, if that is in 
the public interest, why should we ‘monkey around’ 
with this Clayton Act violation? If the merger of 
those two great companies into one is in the public 
interest, and so found by the great Commission 
which has been vested with authority to so deter- 
mine by Congress, why should we here be fussing 
around with whether or not there was a technical 
violation of Section 7 of the Clayton Act and talk 
about divesting the stock now? 

‘*Mr. Ward [Department of Justice attorney]: 
I think— 

“‘The Court: There is a great deal of merit, it 
seems to me, in waiting until we find out what are 
the views of the Federal Power Commission with 
respect to this merger. And I had that in mind 
last time when I suggested to you that it could be 
that this whole thing is moot. 

‘‘Suppose the Federal Power Commission de- 
termines that the merger by acquisition of the 
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assets and the dissolution of the Pacific Northwest 
is in the public interest and the merger should go 
ahead. Well, do you think this Court, after that, 
ought to say, ‘Well, fellows, don’t dissolve that 
corporation now because we are going to order 
El Paso to make restitution to the stockholders 
from whom they acquired the Pacific Northwest 
stock’? Do you think we ought to do that? 

““Mr. Ward: If you state the problem that 
way, I don’t think so.’’ 


The hearings were concluded in a final colloquy in 
which the Court granted El Paso’s and Pacific’s mo- 
tion for a continuance of the antitrust action and in 
which the Court stated it would hear the question of 
the effect of the Commission’s orders in the antitrust 
ease after the determination of the Federal Power 
Commission: 


“‘The Court: .... If the Federal Power 
Commission denies the merger, you will go right 
ahead with this. If the Federal Power Commis- 
sion allows the merger, then I want to hear you on 
a question of law involved in that provision we 
have been considering (p. 57). 


‘‘That is about the way it lines up in my mind. 

‘*Do you have anything further to say? 

““Mr. Ward: I think not, your Honor. 

‘“‘The Court: The motion for a continuance is 
granted’’ (p. 60). 


The Court entered an order in which it was pro- 
vided that ‘‘The trial of this action is hereby con- 
tinued until the final determination by the Federal 
Power Commission of the application pending before 
it in Docket Nos. G-13018 and G-13019”’. 

The Department of Justice sought no appellate 
review of this order. 


Oct. 20, 1958- 
Jan. 6, 1959 


June 1, 1959 


Dec. 10, 1959 
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Fifteen days of hearings took place before the 
Presiding Examiner and the record was closed on 
January 6, 1959. 


Briefing by all the parties was completed. 


The Presiding Examiner filed his decision with the 
Commission, recommending the issuance, pursuant to 
§§ 7(c) and 7(e) of the Natural Gas Act, to El Paso of 
a certificate of public convenience and necessity to 
acquire and operate Pacific’s facilities (R. 14851-912). 


El Paso and Pacific filed a motion (R. 14913-15) in 
which it was requested that the Commission expedite 
the oral argument since, if the Commission were to 
issue the requisite order and follow the recommenda- 
tion of the Presiding Examiner, unless the merger of 
El Paso and Pacific occurred on December 31, 1959 
(no other day in that year or thereafter), under the 
applicable tax statutes there would result a loss of 
substantial portions of a $9 million tax-loss-carry- 
forward generated by Pacific in 1955. Thereafter, the 
Commission set oral argument for December 13, 1959 
(R. 14924). 


Oral argument was held before the Commission 
(R. 15027). Prior to the argument, the Attorney Gen- 
eral of California, the Staff of the Commission and 
Pacific Gas & Electric Co. filed exceptions to the deci- 
sion of the Presiding Examiner (R. 14930-65, 14971- 
81, 14993-15006). 


The Commission issued its order (R. 15024-37) 
finding that El Paso’s acquisition and operation of 
Pacific’s facilities was required by the public conveni- 
ence and necessity. It issued a certificate of public 
convenience and necessity with certain conditions in- 
cluding one relating to utilization of certain portions 
of Pacific’s tax-loss-carry-forward for the benefit of 
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Antitrust Action 


The Department of Justice moved to compel El 
Paso and Pacific to answer the interrogatories. 


The motion was denied in all respects. The Court 
repeated its determination to await the final outcome 
of the Commission proceedings (pp. 17-18). 


Dec, 31, 1959 


Feb, 17, 1960 


April 18, 1960 
| 
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the consumers. It directed that the merger take place 
pursuant to the laws of Delaware within 30 days. 


El Paso accepted the certificate of public conveni- 
ence and necessity issued by the Commission. 


El Paso and Pacific were merged pursuant to the 
laws of Delaware (El Paso Motion for Intervention, 
p. 4). 

Since that time El Paso has operated Pacific’s 
facilities together with its own as a single integrated 
pipeline system (El Paso Motion for Intervention, 
p. 4). 

The Attorney General of California filed an appli- 
cation for rehearing of the Commission’s order (R. 
15066-80). 


The Commission issued an order in which it denied 
the application for rehearing (R. 15086-89). 


A petition to review the orders of the Commission 
was filed in the United States Court of Appeals for the 
District of California by petitioner, The People of the 
State of California (Joint Appendix, pp. 1361-65). 


19, 1960 
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Antitrust Action 


The Department of Justice wrote to the Court re- 


questing a conference at which time it desired to pre- 
sent its views as to the legal effect of the Commis- 
sion’s order and to discuss procedures for moving the 
antitrust case to trial. 


Counsel for El Paso suggested a date early in 
March for this proposed conference. He pointed out, 
however, that it was not known whether the Attorney 
General of California would seek appellate review of 
the Commission’s order and therefore any action the 
Court might take in reliance on the order of the Com- 
mission might be conditional. He said that if no 
appellate review were sought on or before April 18, 
1960, El Paso would move to dismiss the complaint 
forthwith. Such a motion would bring on the legal 
question of the effect of the Commission’s order. 
After receipt of these letters, the Court did not re- 
quest that the parties appear before him. 


Oct. 7, 1960 


Nov. 14, 1960 


Dec. 5, 1960 


Dec. 31, 1960 


Jan. 3, 1961 


Jan. 12, 1961 
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California filed its brief in support of the petition 
to review. 


The Commission and El Paso filed their briefs in 
opposition to the petition to review. 


Petitioner filed its reply brief. 
The Court set oral argument for January 5, 1961. 


The Court postponed oral argument and later set 
it for January 25, 1961 in view of petitioner’s failure 
to have the Joint Appendix printed and filed by Janu- 
ary 3, 1961, the date set in the stipulation with respect 
to the filing of briefs, the Joint Appendix and other 
matters relating to this review proceeding. 


The Department of Justice filed its brief, amicus 
curiae. 
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The Department of Justice filed a motion in the 
District Court to strike El Paso’s affirmative defenses 
in its answer and for other relief. The Court, after 
hearing counsel for both sides in chambers with respect 
to hearing this motion, again deferred any hearing, 
pending final determination with respect to the Com- 
mission’s orders, in pursuance of the order of the 
Court dated October 13, 1958. 


The Department of Justice filed a motion for per- 
mission to amend its complaint to allege that El] Paso’s 
acquisition of Pacific’s assets, pursuant to the order 
of the Commission of December 23, 1959, was in viola- 
tion of §7 of the Clayton Act. The Court, after hear- 
ing counsel for both sides in chambers, again deferred 
any hearings pending final determination of the Com- 
mission proceedings, in pursuance of its order of 
October 13, 1958. 
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COUNTER-STATEMENT OF QUESTIONS PRESENTED 


Respondent has no objection to the statement of ques- 
tions 1, 2, 3, and 5 as given by petitioner. 

Respondent objects to the statement of question 4 as 
assuming facts not supported by the record or otherwise, 
and submits that this question should properly read: 


4. Did the presiding examiner fail to examine 
carefully or at all the documents received in evidence 
and, if so, did such failure deprive petitioners of a 
full and fair hearing and due process of law? 


Respondent objects to the statement of question 6 in 
that this question was waived by petitioner’s failure to 
Taise it timely below, and submits that this question 
should properly read: 


6. The presiding examiner having taken notice in 
his decision of applications for certificates of public 
convenience and necessity for construction of new 
facilities pending before the Commission in other 
dockets, and no exception having been taken to this 
portion of his decision, is his action subject to ju- 
dicial review now, and, if so, was prejudicial error 
committed in the light of evidence in the record relied 
on by the Commission in reaching the same conclu- 
sion which the examiner drew? 
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COUNTER-STATEMENT OF THE CASE 


I. Preliminary Statement 


We deem a counterstatement necessary because a cor- 
rect understanding of the facts as developed in the Com- 
mission hearings will dispose of appellant’s main argu- 
ments. The questions presented relate, among other 
things, to whether the Commission used incorrect stand- 
ards of public convenience and necessity, whether appli- 
cants for the merger failed to sustain their burden of 
proof, whether the Commission should have examined into 
costs and cost distributions and the impact thereof on 
rates, and whether Commission erroneously decided the 
anti-trust issue. The counterstatement of the case shows 
the standards the Commission used, shows the proof ad- 
duced that the merger suits the public convenience and 
necessity, and shows the careful consideration given to 
the competitive factors involving the anti-trust issue. It 
shows also that the merger was authorized with no change 
in rates and that the order of the Commission contains 
safeguards to protect consumers against inequitable cost 
distributions, and consequently inequitable rates, in fu- 
ture rate proceedings. 

Our position with respect to the facts is essentially 
this: the record shows that there is ample support for 
the conclusion that the merger, which was consummated 
on December 31, 1959, suits the public convenience and 
necessity. It would give El Paso access to additional 
gas supplies and Pacific access to additional markets. It 
would stimulate development of gas reserves and pro- 
mote conservation. It would ease the financing problems 
of both companies and permit the use of a tax loss carry- 
over of nearly $24,000,000, the tax saving on which would 
accrue to consumers. Since El Paso would dispose of its 
interest in Pacific were the merger to be disallowed, it 
cannot be assumed that the development of the two com- 
panies could be continued by means of contracts between 
them. The merger would bring about improved gas serv- 
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ice, and it is probable that rates would be lower with 
the merger than without it. 

The claim that California consumers would be required 
to pay higher rates because of Pacifie’s presumably high- 
er costs is based on the assumption that Pacific’s costs 
would be “rolled in” with those of El Paso upon com- 
pletion of the merger. That assumption finds no support 
in the record. On the contrary, the accounting require- 
ments prescribed by the Commission make it clear that 
the “rolling-in” of costs is not a necessary consequence 
of the merger and would be permitted only if such a 
procedure is shown in a subsequent rate hearing to be 
justified. Questions as to specific future rates were left 
for such a hearing. The merger made no difference in 
rates. El Paso merely reissued, in its own name, the 
already outstanding tariffs of Pacific. 

The Commission carefully considered those facets of 
the problem related to lessening of competition and ere- 
ation of a monopoly. In considering these matters in 
the light of the policy of the Natural Gas Act, and in 
refusing to decide whether there had been a violation 
of the Clayton Act, the Commission properly performed 
its duties with respect to the anti-trust aspects of the 
merger. 

Although legal arguments are presented in support 
of these and other positions, a full recital of the facts, 
which is not given in the petitioner’s brief, is necessary 
to dispose of those of petitioner’s questions which relate 
to the state of the record. 


II. The Administrative Proceedings 


El Paso Natural Gas Company (El Paso) is a Dela- 
ware corporation with its principal place of business in 
El Paso, Texas. By application filed with the Commis- 
sion August 7, 1957 (R. 12845) and various supplements 
thereto it sought a certificate of public convenience and 
necessity under Section 7(c) of the Natural Gas Act 
authorizing it to acquire and operate the facilities and 
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properties of Pacific Northwest Pipeline Company (Paci- 
fic). It proposed to merge Pacific into El Paso and to 
operate the two companies as a single system. 

At the same time Pacific, a Delaware corporation with 
its principal place of business in Utah, filed a companion 
application seeking to abandon the same facilities and 
properties and the service rendered by them, in order to 
complete the merger (R. 12735).1. Supplements to this 
petition were also filed at various times. 

Pursuant to due notice, hearings were begun Septem- 
ber 17, 1958, and concluded on January 6, 1959. Numer- 
ous states, including petitioner, and numerous customers 
of both companies intervened. On November 20, 1959, 
the presiding examiner issued his decision approving the 
merger, rescinding all certificates issued to Pacific, direct- 
ing the issuance of identical certificates to El Paso, di- 
tecting El Paso to reissue in its own name all of Pacific’s 
tariffs then on file with the Commission, denying Pacifie’s 
abandonment application as inappropriate, since its facili- 
ties and services would not be abandoned but transferred, 
and imposing certain record-keeping conditions designed 
to facilitate cost allocations in future rate cases (R. 14851 
et seq., 22 F.P.C. 1102 et seq.). A stay of the examin- 
er’s order was sought on December 16, but the Commis- 
sion did not grant it. 

On December 23, 1959 the Commission by order ap- 
proved the merger, issued a certificate of public con- 
venience and necessity and adopted the presiding exam- 
iner’s decision but adding a condition that federal income 
tax savings resulting from the merger be credited to a 
special reserve for the benefit of consumers and with 
record-keeping conditions to facilitate separate rate-mak- 
ing for the two systems, somewhat modified from those 
of the presiding examiner (R. 15024 et seq., 22 F.P.C. 
1091 et seq.). The order required the accomplishment 
of the merger within 30 days. No stay was sought in 


1The Pacific application was given Commission Docket No. 
G-13018 and that of El Paso G-13019. The dockets were later 
consolidated (R. 17402). 
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any court, and the merger was consummated December 
31, 1959 (R. 15065). 

On January 20, 1960 the State of California, pursuant 
to Section 19 of the Natural Gas Act, 15 U.S.C. 717r, 52 
Stat. 831, applied to the Commission for rehearing and 
a stay (R. 15066), which were denied by order issued 
February 17, 1960 (R. 15086 et seq., 23 F.P.C. 350 et 
seq.). This appeal followed. 


Il. The Examiner’s Decision 
A. The Two Systems and their Interrelationship 


The physical relation of the two systems and their 
operations show how merger gives El Paso access to 
needed gas supplies, and Pacific to markets. The fol- 
lowing facts (down to E. 2, infra, on p. 13) are taken 
from those portions of the Examiner’s Decision (R. 
14851) to which the State of California took no excep- 
tion,* other than the exception relating to the Clayton 
Act, noted in Section C, infra, p. 8. 

El Paso’s main transmission facilities consist of the 
“Permian” and “San Juan” systems which are the south- 
ern and northern portions of its lines respectively. The 
southern system was the first to reach the California 
border. The northern system was authorized by the 
Commission to enable El Paso to have in the San Juan 
basin a source of dry natural gas to balance the use of 
residue gas produced in conjunction with the output of 
oil from the Permian basin. The bulk of the gas trans- 
ported and sold by El Paso is produced in these two 


2“Failure to except results in waiver. Failure to file exceptions 
within the time allowed under this section shall constitute a waiver 
of all objections to the intermediate decision served. No matter 
not included in the exceptions filed as provided in this section may 
thereafter be objected to before the Commission upon brief or 
oral argument, or in an application for Commission rehearing; and 
any matter not included in such exceptions shall be deemed waived.” 
F.P.C. Rules of Practice and Procedure, rule 1.81(c), 18 CFR 1.31 
(c). 

For a decision of this Court relying on this rule, see Wisconsin v. 
F.PL., infra, p. 33. 

For California’s exceptions, see R. 14993-15006. 
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basins but it obtains gas from Canada and elsewhere 
through purchase and exchange agreements with other 
pipeline companies. RB. 14861. 

The southern system extends from western Texas and 
southeastern New Mexico to its western terminus near 
Blythe, California. There are two parallel pipelines of 
large diameter from which numerous lateral pipelines 
Serve communities in western Texas and southern New 
Mexico and Arizona. The northern system extends from 
northwestern New Mexico and southwestern Colorado, 
westerly to its terminus near Topock, Arizona. There 
are three parallel pipelines of large diameter from which 
shorter pipelines and laterals extend to communities in 
northern New Mexico and northern Arizona. There are 
connecting pipelines between the two systems permitting 
their operation as a single integrated transmission system. 
R. 14861. 

The pipelines of Pacific run from Ignacio, Colorado, 
in the northern part of the San Juan Basin, northwester- 
ly through Colorado, Utah, Wyoming, Idaho, Oregon, and 
Washington, to a terminus near Bellingham, Washington, 
close to the Canadian border. In addition to this main 
pipeline Pacific has lateral pipelines projecting from it 
to markets and to sources of gas supply. The Pacific 
Northwest area is one with a great need for natural gas, 
one which occupies an important role in the national de- 
fense and one in which great industrial expansion is in 
progress. Pacific’s primary load obligations are at the 
northern end of its system while those of El Paso are 
in the California market. R. 14862-3. Exchanges of gas 
are advantageous to both, as the following paragraphs 
show. 

Pacific and El Paso entered into an agreement on June 
15, 1956, to use jointly their combined gathering facilities 
in the San Juan Basin. The agreement provided for 
deliveries to each, on an exchange basis, of natural gas 
from wells of the other located closer to the transmission 
facilities of each, thus avoiding unnecessary duplicating 
construction of gathering facilities (R. 14865). Another 
agreement made available to Pacific gas from El Paso’s 
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properties in the San Juan Basin which was temporarily 
in excess of its requirements, which loaned gas was to be 
returned to El Paso by Pacific by the delivery of equiva- 
lent quantities in the future (R. 14866). 

Pacific Gas Transmission Company, a subsidiary of 
Pacific Gas & Electric Co., applied on December 29, 1958 
for authority to construct a transmission line some 600 
miles long from the Canadian border at Kingsgate, Brit- 
ish Columbia, to a point on the California-Oregon border 
near Klamath Falls, Oregon. In addition to the trans- 
portation of gas for sale in California this line will also 
transport approximately 150,000 Mefd for Pacific from 
the Canadian boundary to a point near Spokane, Wash- 
ington and other points in Idaho, Washington and 
Oregon. R. 14865. 

There is pending before the Commission, El Paso’s 
application for a certificate authorizing it to construct a 
Pipeline from Provo, Utah, south to the California- 
Nevada border near Las Vegas. At its northern terminus 
this will connect with a line to be constructed by Colorado 
Interstate Gas Company which will run to Rock Springs, 
Wyoming. At this point Pacifie will deliver to El Paso 
a maximum of 235,000 Mefd and Colorado Interstate a 
like quantity. El Paso will deliver this gas at the Cali- 
fornia-Nevada border to serve the southern California 
market. It is this project which makes feasible the pur- 
chase of the 150,000 Mcfd of Canadian gas by Pacific 
mentioned in the preceding paragraph. The Canadian 
gas could be transported and sold to El Paso for delivery 
to California through the Provo-Las Vegas pipeline. R. 
14861, 14865-6. 

Other instances of the close relationship between the 
two companies are given in the examiner’s decision (R. 
14861-6). 


B. The Steps Leading to the Merger 


The negotiations which led to the merger of the two 
companies began late in 1954. Over two years were spent 
in discussions and in making offers which were rejected. 
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Then, early in 1957, an offer was made to Pacific’s stock- 
holders to exchange their stock for El Paso shares and 
by May 1, 1957, El Paso had acquired 99.8% of the out- 
standing stock of Pacific. The primary purpose for the 
acquisition of Pacific stock was to give El] Paso access to 
the vast and relatively untouched Canadian gas reserves 
for El Paso’s market and the purpose next in importance 
was to gain access to the reserves of the Rocky Mountain 
area. The terms of the merger here in issue called for 
the dissolution of Pacific pursuant to Section 253 of the 
Delaware General Corporation law, the retirement of all 
Pacific preferred stock, the cancellation of all indebted- 
ness between the two companies and the exchange of 
Pacific bonds for El Paso bonds bearing the same inter- 
est rates, maturities and sinking fund provisions. Thus, 
El Paso would assume every obligation of Pacifie just as 
though it had originally been incurred by it. The cor- 
porate entity of Pacific would be extinguished and its 
facilities would be operated with El Paso as a single 
integrated pipeline system under one central management. 
The gas reserves of both companies would be available 
to all customers of both, either directly or by displace- 
ment. All contracts for sales to the present customers 
of both would be performed by El Paso. Prices for gas 
would remain the same subject to change in the future 
only under the provisions of the Act and regulation by 
the Commission. R. 14866-8, 

The examiner’s decision does not, of course, reflect the 
consummation of the merger, but the Commission’s order 
of December 23, 1959, issuing the certificate of public 
convenience and necessity was conditioned upon its ac- 
ceptance by El Paso within 30 days from that date and 
the Commission directed the accomplishment of the mer- 
ger and the reissuance of Pacific’s tariffs by El Paso 
within 30 days. The record shows that the two com- 
panies were merged pursuant to Section 253 of the Dela- 
ware General Corporation Law on December 31, 1959 (R. 
15065). Pacific has therefore been out of existence for 
nearly a year. 
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C. The Clayton Act 


On July 22, 1957, the United States brought a civil 
action in the United States District Court for the Dis- 
trict of Utah charging that the acquisition by El Paso of 
over 99% of Pacific’s stock was a violation of the Clayton 
Act in that its effect would be substantially to lessen 
competition or tend to create a monopoly. On September 
8, 1958, the State of California moved for a stay of the 
administrative proceedings on the ground that the Com- 
mission should defer action until the anti-trust issues 
were resolved (R. 14, 743). El Paso and Pacific on 
October 2, 1958, moved in the District Court for a con- 
tinuance of the civil action. This motion was granted 
on October 13, 1958, in an order postponing the trial until 
the final determination by the Federal Power Commis- 
sion of the application pending before it (R. 1217-8). 
The State of California took general exception (R. 14995) 
to that portion of the examiner’s decision (R. 14869-75) 
entitled “The Clayton Act”. It took no exception to 


those parts of the section entitled “Competition” which 
are presented, verbatim or in substance, immediately 
following. 


D. Competition 


The Examiner’s decision shows that the Commission 
was concerned with two phases of competition: compe- 
tition for markets (R. 14875-80) and competition for 
supplies of gas (R. 14880-1). 

As to competition for markets, the State of California 
expressed the fear that the merger would make it solely 
dependent for gas upon a single supplier. The examiner 
found that on the contrary competition for the California 
market would grow and be keener for a long time, and 
that the probabilities (since realized, as shown below) 
were that California would have not one but three sup- 
pliers. As to the elimination of Pacific as a competitor 
for gas supplies, the examiner found that this would be 
of minor importance, and competition for supplies would 
continue. 
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El] Paso’s markets are in Texas, New Mexico, Arizona, 
Nevada, and California. There is no evidence that El 
Paso ever planned to invade any markets of Pacific. 
Prior to the acquisition of the Pacifie stock by El Paso 
there was no actual or potential competition between the 
two except potentially for the California market. 

El Paso at the time of the hearing was California’s 
sole supplier of out-of-state gas. Pacifie was a potential 
but not an actual competitor. Pacific standing alone did 
not have the financial capacity to compete seriously for 
any share in the California market. 

At the time of the administrative hearings, pipelines 
were planned by two other companies unrelated to El 
Paso (Transwestern Pipeline Company and Pacific Gas 
Transmission Company) for the purpose of bringing gas 
to California. Both will compete with El Paso in the 
California market. A certificate of public convenience 
and necessity was issued to Transwestern on August 10, 
1959. The application of Pacific Gas Transmission had 
not been acted upon by the Commission at the time of the 
Examiner’s decision.2? The examiner found, and Cali- 
fornia took no exception to the finding, that El Paso 
would find competition in California to be keener for a 
long time than in any other of its present markets or in 
any present market of Pacific. “The California market” 
said the examiner (at R. 14877) “is quite apparently the 
prize for which competing natural gas companies now 
strive in the western United States.” Both the Trans- 
western and El Paso quantities of natural gas are urgent- 
ly required to meet the heavy actual and anticipated 
growth of the California market. 

The examiner concluded that both Transwestern and 
Pacific Gas Transmission would offer considerably great- 
er and stronger competition to El Paso than Pacific could 
possibly have offered as a separate corporation and the 
competition from these two companies would be immedi- 
ate rather than several years into the future. California 


%The application was granted August 5, 1960, Docket No. 
G-17350; correction issued August 17, 1960. 
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took no exception to the statement in the decision (at 
BR. 14879) that: 


The public interest will not be hurt by the elimina- 
tion of Pacific as a competitor for natural gas sales 
in California or elsewhere. 

As to competition for natural gas supply, the examiner 
pointed out that Pacific would be eliminated as a com- 
petitor for reserves in the San Juan Basin in the near- 
by Aneth field and in several fields in the Rocky Moun- 
tain area as well as for Canadian gas. Nevertheless, he 
pointed out (at R. 14881) that there is both actual and 
potential competition for this reserve and for Canadian 
reserves. The State of California, after failing to except 
to any of the foregoing findings or conclusions with re- 
spect to competition, nevertheless excepted to the con- 
clusion that “the elimination of Pacific as a competitor 
for the purchase of gas in the producing fields is not 
of great consequence when there remain other strong 
competitors for gas in all producing fields to which the 
unified company will have access”, and that “such elimi- 
nation of Pacific will do no real harm to the public in- 
terest.” The examiner found (R. 14881) that any lessen- 
ing of competition either in the consumer markets or in 
the producing fields by reason of the elimination of 
Pacific as a competitor does not create any obstacle to 
approval of the merger, but that other factors of greater 
importance showing the merger to be required by the 
public convenience and necessity far outweigh the single 
factor of the elimination of Pacific as a competitor of 
El Paso or any other natural gas company. 


E. The Public Interest 


The Examiner considered the benefits to the publie un- 
der four headings: (1) Improved gas supply and utiliza- 
tion of gas reserves, (2) a financially stronger gas sup- 
plier, (3) expanded and improved gas service, and (4) 
lower rates. 


il 


1. Improved Gas Supply and Utilization of Gas Reserves 
(R. 14882-14890) 


The examiner considered the matter of adequate nat- 
ural gas supplies for the markets here involved to be of 
paramount importance to the decision. California is 
now importing over 2 million Mefd, and substantial in- 
creases are proposed. The demands of California for 
imported gas will not be permanently satisfied by those 
increases. The San Juan Basin, the Aneth field and the 
Permian Basin are California’s chief sources of supply 
at present. They are also the chief sources of supply 
for New Mexico and Arizona. El Paso is also connected 
to the Hugoton and Panhandle fields. These are among 
the oldest producing fields in the country—Permian is 
predominantly an oil area—and although exhaustion of 
natural gas reserves is not imminent, it is advantageous 
to a supplier of natural gas serving extensive and ex- 
panding markets to attach his transmission lines to newer 
and less depleted sources of supply if this is at all 
economically feasible. 

It is also clear, the examiner found, that El Paso 
needs additional gas supplies to meet existing and fore- 
seeable demands of its markets, if it would have that 
healthy relationship between gas supply and gas require- 
ments which the public interest demands. Pacific has 
available substantial supplies from Canada and the Rocky 
Mountain area which are presently in excess of the needs 
of its markets and which could be made available to the 
California markets practically immediately. Although it 
may be that no Canadian gas would physically be deliv- 
ered to California, such gas would enter into the trans- 
mission system and become a part of the supply avail- 
able to all markets. Naturally, the supply available will 
be transported to the nearest market in accordance with 
customers’ needs. 

Thus, the merger will result in an integrated pipeline 
system extending from West Texas to Canada, well sup- 
plied from its various sources of gas and such system 
gas may be taken to any system market from the nearest 
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point. The examiner found, again without exception, that 
@ quite economical operation of the system will inevitably 
result. The decision shows in considerable detail the 
effect of bringing in Canadian gas and points out also 
that the system will have readily available very substan- 
tial American sources of supply. 

Pacific now has more gas than it needs to supply its 
present markets. With the attachment of El Paso’s mar- 
kets exploration and development should be stimulated 
in the Rocky Mountain area where there are large rela- 
tively undeveloped basins within economic reach of Pa- 
cifie’s existing facilities. A direct connection to the Rocky 
Mountain source of supply would provide a real incentive 
for exploration in this area. 

The supplies of Pacific are largely dry gas while much 
of El Paso’s supply is residue gas. The latter is de- 
pendent on the production of oil which is fixed, in Texas 
and New Mexico, by State Commissions. A variation in 
the oil “allowable” as low as one day per month can 
result in a loss of 40,000 to 50,000 Mcfd to El Paso in 
the Permian basin alone. It is not uncommon for a re- 
duction of the number of days of permitted output to be 
as many as three or four in a month. Since the residue 
gas is available only as oil is produced and must be taken 
at that time, it is desirable to have available a supply of 
dry gas which can be turned on and off in time according 
to the occurrence of residue gas deficiencies. Further- 
more, additional supplies of dry gas from the Pacific 
system will enable the entire system to absorb an even 
greater quantity of residue gas at such times as it is 
available. This promotes conservation by providing a 
market for the residue gas, which would otherwise be 
flared. 

Not only must residue gas be taken as the oil is pro- 
duced but it has the second disadvantage that the life of 
the average oil well is shorter than that of the average 
dry gas well. As a result El Paso is not able to point 
to as long a life for its dedicated reserves as are other 
pipelines using higher percentages of dry gas. Therefore, 
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the merger will permit El Paso to show a longer life 
for its reserves. In this way the company will be capable 
of marketing bonds of longer maturity, thus reducing its 
financing expense. 

As noted supra, p. 4, all the foregoing facts and opin- 
ions are contained in the Examiner’s Decision, and the 
State of California took no exception to any of them. 
From here on the statements of fact are supported by 
record references, since they were excepted to. (For 
California’s exceptions, see R. 14993-15006) 


2. A Financially Stronger Gas Supplier (R. 14891-4) 


It has already been shown that by providing a greater 
dry gas supply to El Paso the merger will lengthen the 
maturities of El Paso’s future debt issues and reduce its 
annual cash requirements. It would also strengthen ma- 
terially the financial position of Pacific. 

Pacific’s financial showing has not been satisfactory. 
The year 1957 showed a loss of $2,067,000 (R. 96, 128, 
254, 1575). The 1958 deficit was estimated at $1,500,000 
(R. 129). 1959 was expected to show an improvement 
but it was doubtful that preferred dividend requirements 
would be earned (R. 2203, 2236-8). The financial position 
of Pacific necessarily resulted in curtailment of develop- 
ment expenditures (R. 132-4, 137-9), a curtailment which 
would become unnecessary with the consummation of the 
merger but which could not otherwise be ameliorated 
(R. 287-8, 512). 

Unaccountably the statement of facts in the brief of 
the State of California makes no mention of the very 
large tax saving which the merger would produce. Under 
the provisions of Section 381 of the Internal Revenue 
Code, net operating losses incurred by Pacific prior to 
1957 would become available to the merged company. 
The amount of the tax loss carryover is no less than 
$23,734,923 (R. 1578, 2122, 2184, and see Exhibit 23, 
R. 3729, et seq.) 

The improved ease of financing resulting from the 
merger was discussed by various witnesses (e.g., R. 202- 
6). Pacific would have found it more costly if not im- 
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possible to obtain capital to finance expansion in the near 
future (R. 1875). Its ability as an independent corpora- 
tion to sell bonds would be greatly impaired (R. 129). 
In 1957 Pacific sold $35,000,000 of bonds and the record 
shows that being a subsidiary of El Paso enabled Pacific 
to make this sale on more favorable terms than it could 
have obtained as an independent corporation (R. 250-3). 
This parent-subsidiary relationship, however, would not 
continue in the event of a denial of the merger (R. 1308, 
1490-1); El Paso would divest itself of its interest in 
Pacific (R. 1510, 1723, 2001, 2103). 

The record shows considerable complexities and diffieul- 
ties in the way of maintenance of the parent-subsidiary 
relationship. Closely related regulated companies have 
great practical difficulty in dealing with each other. The 
continuation of the expansion of the two companies 
through the vehicle of contracts between them would be 
so unsatisfactory a method of operation as to be imprac- 
ticable (R. 1483, 1490-4, 1497-8). 


3. Expanded and Improved Gas Service (R. 14895-9) 


The California market for gas is expected to continue 
to expand in the foreseeable future (R. 596-9, 672-685, 
3817, 4436 et seq.) The merger, through the access by 
El Paso to Pacific’s dry gas reserves, will enable El Paso 
to compete vigorously for a portion of the expanding 
California market by reason of its increased reserves 
(R. 61, 1532-3). Pacifie’s system can bring gas to the 
California markets cheaper than any other pipeline from 
Canada (R. 1173). Pacific’s potential reserves, viewed in 
the light of the tremendous demands for gas which El 
Paso had encountered, prompted El Paso’s interest in 
acquiring Pacific’s system, with its access to the Canadian 
and Rocky Mountain reserves (R. 1429). 

The area served by Pacific would also benefit from the 
merger. El Paso has given assurance that if the merger 
is consummated it will be its policy to give natural gas 
service to every community within economic reach of the 
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unified system. This will be of considerable benefit to the 
area traversed by Pacific’s pipelines in which are a num- 
ber of unserved communities large enough to make such 
service to them feasible (R. 97, 124, 832-837, 147, 1838-9, 
339-341, 1661-2, 1697-9). El Paso’s financial strength 
would permit construction which Pacific could not under- 
take (R. 287-8). The examiner found that Pacific has 
considerable idle pipeline capacity and that the extension 
of Pacific’s facilities to presently unserved markets and 
the connection of the Pacific system to the El Paso mar- 
kets might be expected to ameliorate this situation. He 
found also that if El Paso and Pacific were dealing as 
separate corporations idle pipeline capacity would not 
nearly so quickly disappear. R. 14898. The State of 
California took no exception to these findings. (For 
California’s exceptions, see R. 14993-15006.) 

The merger is expected to provide greater flexibility of 
operation. With gas flowing from the ends of the system 
and being introduced at a variety of points along the 
system, service could be more easily sustained in the 
event of temporary cut-offs in one area than would be 
possible in the case of a pipeline with its source of sup- 
ply at one end and its markets at the other (R. 90-92, 
169-171). 

The record shows that with a parent-subsidiary rela- 
tionship, flexibility could not be so readily achieved (R. 
1541-3). For instance, Commission approval would be 
necessary each time a gas exchange were made between 
the two corporations, however minor in volume such an 
exchange might be (R. 1993). In any event, that rela- 
tionship would not continue if the merger were denied. 
The two companies would, in that case, be completely 
separated (R. 1723). 


4. Lower Rates (R. 14899-14910) 


The merger as such would not result in the establish- 
ment of any new or changed rates. Pacific’s current 
tariffs would merely be reissued by El Paso without 
change (R. 542). 
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It was the unanimous opinion of those past and present 
officers of Pacific who testified that the continuance of 
Pacific as an independent company would necessitate fil- 
ing for higher rates (R. 132-3, 1132, 1806), which would 
seriously retard the building up of Pacific’s sales volume 
(RB. 511, 523, 821-2, 1804-6). El Paso agreed that if the 
merger were approved, there would be no change for at 
least a year in the rates charged to Pacific’s customers, 
during which time business now within reach could be 
developed, with beneficial results on earnings (R. 98-9). 

Operation as a single unit would also result in oper- 
ating economies not possible if the corporations were to 
be independently operated (R. 157-160, 210-12, 1969-71). 
These would include savings in salaries, in financing, in 
legal fees, in drilling expenditures, in the communica- 
tions system and in purchases (id). Although a witness 
testified that the economies would amount to $1,115,000 
a year, the examiner made no finding as to the precise 
dollar amounts, but found that there is a likelihood of 
economies to be effected by the merger, which would be 
reflected in the rate structure. 

He also pointed out that no rate change was being 
proposed, that the proceeding was not a rate proceeding, 
and that the lawfulness of any future rate changes must 
be determined in future rate proceedings. To this the 
State of California took exception. 

Several of the parties contended that the merger would 
necessarily result in higher rates for El Paso’s customers. 
Pacific Gas & Electric Company, though not opposing the 
merger, sought the imposition of conditions which would 
prevent permanently the allocation of any service costs 
to customers of either El Paso or Pacific “which would 
not have been allocable to such customers if the acquisi- 
tion and merger * * * had not been consummated.” 

The examiner ruled (R. 14903) that to attach any such 
condition would be to decide that in no circumstances 
should any present El Paso customers ever be required 
to pay any part of any cost of service relating to Pacific’s 
system, regardless of whether such customers were re- 
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ceiving any benefits from the operation of Pacific. He 
therefore denied the request of Pacific Gas & Electric 
that such a condition be imposed. In his order approv- 
ing the merger he required the keeping of separate ac- 
counts to facilitate future cost allocations between the two 
systems. 

In the conclusion of his decision the examiner said 
(R. 14910) : 


El Paso has sustained the burden of proof and 
established by substantial evidence that its acquisi- 
tion and operation of the facilities of Pacific are re- 
quired by the public convenience and necessity. El 
Paso is able and willing to acquire and operate 
Pacifie’s facilities, to perform every service Pacific 
is now authorized to perform by certificate or permit 
issued by the Commission, and to conform to the 
provisions of the Act and the requirements, rules, 
and regulations of the Commission thereunder. 

The paramount objection to the approval of the 
merger appears to be that it may bring additional 
costs for gas to some of the customers of the unified 
company. The law presumes, at this point, that any 
rates to be charged in the future for gas delivered 
to any of the customers of the merged company will 
be lawful. It is presumed that the Commission will 
perform its duty and order that only just and rea- 
sonable rates be charged on the merged system. The 
possibility of a change in rates should not stand in 
the way of a merger found to be in the public 
interest. 


IV. The Commission’s Order 


The Commission on December 23, 1959 issued an order 
adopting the examiner’s decision, approving the merger 
with a condition that tax savings resulting from Pacific’s 
tax loss carry-overs be credited to a special reserve for 
the benefit of consumers, and with record-keeping require- 
ments somewhat modified from those of the examiner. 
The requirements were that El Paso shall account for 
all costs as between the two systems and also as among 
three portions of Pacifie’s system. The purpose of this 
was stated as follows (R. 15033): 
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In this way the costs arising on the Pacific system 
will be readily identifiable by the parties and by us 
in a future rate proceeding, and the requirement will 
facilitate the allocation of system-wide costs and the 
designing of rates that will do justice to all custo- 
mers. However, this requirement is without preju- 
dice to the method of allocating costs or designing 
rates to be used in any future proceeding. 

The Commission, after discussing the procedural and 
factual background of the case, went into the anti-trust 
problem. It held that although it had no authority to 
determine whether there had been a violation of the 
Clayton Act, it is required to consider the bearing of the 
policy of the anti-trust laws on the public convenience 
and necessity, citing this Court’s decision in City of Pitts- 
burgh v. F.P.C., 99 AppDC 113, 237 F. 2d 741, 754. It 
found that any lessening of competition for markets that 
might take place was outweighed by the prospect of ad- 
ditional competition from Transwestern Pipeline Com- 
pany and Pacific Gas Transmission Company. R. 15027-8. 

As to competition for natural gas supply, the elimi- 
nation of Pacific would probably have no effect in the 
Permian Basin or the Panhandle-Hugoton area. There is 
other competition in the San Juan and Permian Basins 
from Southern Union Gas Company, and the prospect 
exists that Transwestern may become a competitor in 
the San Juan Basin and the Aneth Field. The Commis- 
sion found that in the Rocky Mountain area competition 
would probably come from Colorado Interstate, Mountain 
Fuel Supply and others, and in Canada from Pacific Gas 
Transmission Company and others. RB. 15028. 

The Commission considered the advantages of the pro- 
posed merger from the standpoint of the same four fac- 
tors which were presented by the two companies and 
considered by the examiner. As to improved supply and 
utilization of gas reserve the Commission found (R. 
15028-9) that the merger constitutes a step in the direc- 
tion of increased supplies of gas. The addition of El 


19 


Paso’s markets to Pacific’s line would stimulate explora- 
tion and development in regions which hold promise of 
future gas reserves. By comparatively minor construc- 
tion the flow of gas on portions of Pacific’s system can 
be reversed so as to make Rocky Mountain sources avail- 
able to El Paso’s markets, and the connection between 
El Paso and Pacific in the San Juan Basin can also be 
strengthened. Furthermore, El Paso, hitherto greatly 
dependent on residue gas, would reduce its dependence 
upon the vagaries of oil production by the addition of 
Pacifie’s sources of dry gas. The Commission found that 
this through better scheduling of supplies would aid con- 
servation, lengthen life of reserves and assist El Paso 
in marketing bonds of longer maturities. 

As to the question of a financially stronger gas sup- 
plier the Commission found (R. 15029) that both com- 
panies would have improved financial standing as a result 
of the merger. The merged company would clearly have 
a vastly better financial standing than Pacifie which 
would have found it costly if not impossible to obtain 
capital. El Paso would be in a stronger financial posi- 
tion than before because of its being able to acquire new 
gas reserves. While Pacific’s low earnings may be some- 
what of a handicap for several years the Commission 
found that this would probably be temporary and would 
disappear when greater use is made of Pacific’s pipeline. 

The Commission did not however agree with the exam- 
iner that the benefits of the tax loss carry-over of $23,- 
734,923 should be allowed to accrue to the merged cor- 
poration (R. 15030). In order to insure that the savings 
are retained for the benefit of ‘the ultimate consumers of 
gas, it required the establishment of a special reserve 
representing the amount of all tax savings resulting from 
the merger, less the amount which could have been real- 
ized by Pacific if there were no merger. El Paso was 
required to file a plan for the disposition of this reserve 
for the benefit of the ultimate consumers. No mention 
of the public interest in this large saving is made in the 
brief of the appellants. 


20 


As to expanded and improved gas reserves, the Com- 
mission found (R. 15028) that the merger would not only 
make available additional supplies of gas to California 
and other markets but would make better use of Pacifie’s 
capacity and would provide increased flexibility of oper- 
ations, which could not readily be achieved if the two 
corporations were separate and independent, or as eco- 
nomically achieved between affiliates. 

As to rate questions the Commission found (R. 15032) 
that the strongest motive for attacking the presiding 
examiner’s decision seems to be the fear that the cost of 
service for gas originating on the Pacific system would 
continue high and that the cost differential would be im- 
posed on El Paso’s California customers. The Commis- 
sion found that the merger would result in savings tend- 
ing to hold rates down. The merger of itself would not 
result in any rate change and no effect which the merger 
might have on rates in the future was before the Com- 
mission in this proceeding. The Commission held that 
the issue of allocation of costs is one for a rate proceed- 


ing and that it is a matter for Commission judgment, 
to be exercised in such a proceeding based on all the 
facts before it concerning the operation of the merged 
system. 

The Commission found the merger to be required by 
the public convenience and necessity (R. 15034). 


SUMMARY OF ARGUMENT 


The counterstatement of the case shows the standards 
the Commission used in deciding whether public conveni- 
ence and necessity justified its approval of the merger. 
They are (1) improved gas supply and utilization of gas 
reserves and economic use and development of this great 
natural resource, (2) improvement in the financial 
strength of both El Paso and Pacific, ineluding the use 
for the benefit of the consumer of a tax loss carryover 
of nearly $24,000,000 which, absent the merger, would not 
be used, (3) expanded and improved gas service and (4) 
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the prospect that rates would be lower with the merger 
than without it. It shows that the burden of proof as to 
these standards was fully sustajned. 

Point I of the argument shows that the standards to 
be used in granting certificates vary from case to case 
depending on the circumstances, but that such standards 
as the Commission used here have generally been con- 
sidered appropriate by the Supreme Court and by this 
Court. Therefore Point I, viewed in the light of the 
counterstatement of the case, requires the conclusion that 
Questions 1 and 2 be answered in the negative. 

Point II of the argument relates to the claimed failure 
of the presiding examiner to give proper consideration 
to the record. Petitioners rely on a statement made by 
him in another proceeding which, they say, shows he did 
not properly consider the evidence before him here. Ex- 
amination of the statement shows just the reverse. Fur- 
thermore, what is in issue here is not the decision of the 
examiner but the order of the Commission, which shows 
that the Commission itself considered the record. There- 
fore Point II requires the conclusion that Questions 4 
and 5 be answered in the negative. 

Point III of the argument shows that the only rates 
presented to the Commission were those in effect before 
the merger, which were to be continued in effect after- 
ward. Petitioner demanded that the Commission con- 
sider how future rates would be arrived at and whether 
Pacifie’s presumably higher costs would be “rolled in” 
with those of El Paso to the detriment of E] Paso’s cus- 
tomers. The Natural Gas Act does not require a rate 
hearing as part of a certificate proceeding, and this 
Court has so held. The counterstatement of the case 
shows that no rate change would now take place 
and that the Commission included in its order condi- 
tions requiring the keeping of separate cost accounting 
records for various divisions of the merged company so 
that, in a future rate proceeding, Pacific’s costs need not 
be inequitably saddled upon El Paso’s customers. This 
was a certificate case, not a rate case, and the Commis- 
sion made no error when, with respect to rates, it limited 
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its attention to seeing that future rate proceedings would 
not be futile. It was not required to do more than this. 
Therefore Point III requires the conclusion that Question 
3 be answered in the negative. 

Point IV relates to the anti-trust issue and shows that 
the Clayton Act issues were correctly decided. As shown 
in the counterstatement, the Commission carefully con- 
sidered the competitive factors involved in this merger. 
Without deciding whether the merger constitutes a viola- 
tion of the Clayton Act, it considered the possible lessen- 
ing of competition for markets and for gas supplies in 
the light of the policy of the Natural Gas Act. This is 
what it is required to do, and this Court has so held. 
It found, on consideration of the record, that the lessen- 
ing of competition would be insubstantial and would be 
outweighed by the other considerations of public con- 
venience and necessity already referred to in Point I. 

In taking notice of certificates granted and applied for 
relating to construction of competing pipelines to serve 
the California market, the Commission committed no 
error. Notice of these projects was taken by the presid- 
ing examiner in his decision, and no exception was taken 
to his having done so. In any event, as the Commission 
pointed out in its order denying rehearing, the record 
itself sufficiently shows the nature and extent of the com- 
petition, so that if there was error it was not only waived 
by failure to except, but was not prejudicial. Therefore 
Part IV requires the conclusion that Question 6 be an- 
swered in the negative. 


ARGUMENT 


L_ The Finding that the Merger is Required by the Public 
Convenience and Necessity is Based on Substantial 
Evidence in the Record. 


There is no rigid statutory or judicial definition of 
“public convenience and necessity.” The words are not 
defined in the Act or in the legislative history. The Act 
states in Section 1(a), 15 U.S.C. 717a, 52 Stat. 121, that 
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* * * “it is hereby declared that the business of trans- 
porting and selling natural gas for ultimate distribution 
to the public is affected with a public interest” and that 
“Federal regulation in matters relating to the jurisdiction 
of natural gas and the sale thereof in interstate and for- 
eign commerce is necessary in the public interest.” The 
Senate report, Sen. Rept. 1172, 75th Congress, 1st Session, 
which sets forth in full the House report on the same bill 
H. R. 709, 75th Congress, 1st Session, likewise refrains 
from defining either “public interest” or ‘public conveni- 
ence and necessity”. However, in its discussion of Sec- 
tion 7, the section involved in this litigation, the report 
states, with reference to the requirement of certificates 
of public convenience and necessity for authorizing ex- 
pansion programs, that similar provisions are found in the 
Interstate Commerce Act, 49 U.S.C. Sec. 1 (18-20), the 
Communications Act of 1934, 47 U.S.C. Sec, 214, and the 
Motor Carrier Act, 49 U.S.C. Sections 306, 307, 308. It is 
evident therefore, that Congress intended the interpreta- 
tion of the words “public convenience and necessity” to 
be similar to that which is accorded the same words in the 
other statutes mentioned, insofar as is reasonable and 
practicable. 

The Interstate Commerce Commission has been given 
wide latitude in determining what lies within the public 
convenience and necessity and what is in the public in- 
terest. Among the considerations which the I.C.C. has 
found pertinent and which have been approved by the 
Supreme Court in reviewing mergers are improved service, 
greater efficiency of operation, operating economies, the 
extent to which competition would be diminished by the 
merger and the consequence for service in general in the 
areas affected. McLean Trucking Company v. U.S., 321 
US. 67. 

This Court has held that the addition of reliable sources 
of gas supply is a factor to be considered in judging public 
convenience and necessity in a certificate proceeding under 
the Natural Gas Act. Panhandle Eastern Pipeline Co. v. 
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F.P.C., 83 AppDC 297, 299, 169 F.2d 881, 883, cert. den., 
335 U.S. 854.4 

The factors which relate to public convenience and neces- 
sity will vary from case to case, and the weight to be given 
them will vary also. The Supreme Court has held that 
the very purpose of Congress in using so broad a phrase 
as public convenience and necessity was to leave wide 
discretion to the administrative body and to permit it “to 
draw its conclusion from the infinite variety of cireum- 
stances which may occur in specific instances.” Interstate 
Commerce Commission v. Parker, 326 U.S. 60, 65. 

In the case at bar the Power Commission has considered 
the principal factors to be the improved gas supply and 
utilization of gas reserves, the improved financial strength 
of the supplier, expanded and improved service, and the 
rate questions that were before it. It considered also the 
tax saving which would result from the tax loss carryover 
of $23,734,923—a saving which, under the Commission’s 
order, would inure to the benefit of the public. 

Appellant represents in its brief that the improvement 
in the gas supply found by the Commission refers merely 
to Canadian gas, and that that was already accessible 
without the merger. But the Commission was looking 
toward the future, and properly so. It has already been 
shown that the merger, in the Commission’s well-founded 
view, would stimulate development of the reserves in the 
Rocky Mountain area, would aid conservation and would 
lengthen the life of reserves. Since denial of the merger 
would lead to the dissolution of the parent-subsidiary rela- 
tionship, it is obvious that El Paso would have greater 
opportunity of acquiring additional reserves in the Rocky 
Mountain area or in Canada if Pacifie’s pipeline belonged 


4 Although in the case at bar the Commission’s findings were 
fully supported, it is perhaps worth noting that in the Panhandle 
case here cited this Court held that “Even if some of the findings 
were unsupported, the orders under review should be affirmed ‘since, 
without such findings, there would still be a basis in the record for 
the [Commission’s] conclusions’” (Citing N.L.R.B. v. Newport 
News Shipbuilding & Dry Dock Co., 308 U.S. 241, 247). 
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to it than if it were independent. Other factors leading 
to the conclusion that the merger would result in improved 
gas supply and utilization of reserves are set forth in 
Section II (E) (1) of the counterstatement of the case, 
supra, pp. 11-13. They were admitted by the State of 
California and require no argument. 

Appellant argues also the public convenience and neces- 
sity “did not require that the merger be authorized for the 
purpose of restoring Pacific Northwest to a sound finan- 
cial position.” The improvement in Pacific’s financial 
position is only one of the considerations which led to the 
conclusion that the merger would result in a financially 
stronger gas supplier. The other considerations are set 
forth in Section II (E) (2) of the counterstatement of 
the case, supra, pp. 13-14. They are all shown to be am- 
ply supported by the record and require no argument. 

The considerations relating to expanded and improved 
gas service, and to the prospect of rates lower than 
would have been the case without the merger, are also 
fully supported, as had been shown in Sections II (EB) 
(3) and (4) of the counterstatement supra, pp. 14-17. 

There is in appellant’s brief the most flagrant failure 
to present ‘‘all facts material to a consideration of the 
questions presented” (Rules of Court, Rule 17 (b) (5)). 
The arguments challenging the findings of public con- 
venience and necessity are based on the theories (1) that 
there is no substantial evidence in support of the merger 
and (2) that only Pacifie would benefit from it. It has 
already been shown that such arguments and theories can 
arise only from an arbitrarily selective view of the record. 
They are totally without merit. 

In the light of the facts of this case, the standards used 
in determining whether the merger would serve the public 
convenience and necessity were reasonable, and their ap- 
plication correct. 
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Il. The Record Was Given Full and Proper Consideration. 


The examiner’s report is not in issue here. The appeal 
is taken from an order of the Commission, not from a 
decision of the examiner. If the Commission gave ade- 
quate consideration to the record, it makes no difference 
whether the examiner did so or not. Nevertheless, it is 
shown in this section that he did so. 

In its petition for rehearing before the Commission the 
State of California claimed that the Commission erred 
in failing to give proper consideration to the record before 
it. It pointed out that the Commission decided this matter 
in “a mere thirteen days’? from the date of oral argu- 
ment. It referred to one case which the Commission took 
five years to decide and to two others not even set for 
hearing. It asked for “equal time and consideration” here 
and claimed that failure to give such treatment is incon- 
sistent with other Commission action in similar matters. 

One need not speculate on whether the demand for 
“equal time” would require a five year delay, or what 


‘equal consideration” would be, in comparison to a case 
not yet set for hearing. The Commission in its order 
denying rehearing, 13 F.P.C. 350, at p. 352, answered the 
claim as follows: 


California further contends that we failed to give 
proper consideration to the record before us in this 
proceeding. We need only point out that this pro- 
ceeding included all of the normal steps in admin- 
istrative proceedings before us. There were 23 days 
of hearing in which counsel for California actively 
participated; briefs were filed; the intermediate deci- 
sion procedure was not waived as in some cases where 
there is an alleged need to save time, and the presiding 
examiner issued a decision of 62 pages on November 
20, 1959. After the filing of exceptions and oral argu- 
ment on December 10, 1959, in which counsel for Cali- 
fornia participated, we issued our order on December 
23, 1959, adopting the presiding examiner’s decision 
with modifications. In our opinion thirteen days was 
sufficient time for us to reach a decision after final 
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submittal. In the Houston Tezxas* case it was neces- 
sary to issue our decision before the end of the year 
and we did so seven days after oral argument upon 
a much longer record than in this proceeding. On re- 
view the court said:* 
It is not for the courts, short of flagrant ex- 
tremes, to tell the administrative agencies how 
long they must ponder before coming to a deci- 
sion, 

In the present case we issued our decision promptly 
because it was alleged that if the merger took place 
before the end of the year taxes would be saved. 
Furthermore, we were impressed with the benefits to 
be derived from the merger and were of the opinion 
that unnecessary delay in the issuance of our decision 
would not be justified. Because of these same con- 
siderations we did not grant the stay requested by 
California’s telegram of December 16, 1956, nor will 
we grant the stay requested by it in connection with 
its petition for rehearing. 


3 Houston Texas Gas & Oil Corporation, 16 F.P.C., 118. 


4 Florida Economic Advisory Council v. F.P.C., 251 F. 2d 
643 (CADC), certiorari denied, 356 U.S. 959. 

The State of California again alleges in its petition to 
this Court that the Commission failed to give full and 
fair consideration to the record. In support of this, it 
picks up a remark of the examiner made in another case 
long after the record of this one was closed, and seeks to 
show by it that he failed to give due consideration to the 
record. It argues that this “error” was carried over into 
the Commission’s order by reason of the Commission’s 
adoption of the examiner’s decision. 

The answer of the Commission as to its own actions 
has already been given. There was no error at the exam- 
iner’s level either. The very words quoted by the appel- 
lants show this. They are: 


I assure you, gentlemen, that when I searched the 
record for the things that were dispositive of the 
issue, I didn’t examine carefully 15 of those 500 docu- 
ments. There was no occasion to. There was abso- 
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lutely no occasion to examine as many as 15 of those 
500—maybe it was 25. 

Now, that is what I am talking about, all this un- 
necessary work that must be done, all this unnecessary 
overdoing of the case that must be done before we 
ever determine what the issues are. 

The making of such a statement to the parties in another 
proceeding cannot reasonably be understood as a declara- 
tion that the examiner shirked his duty here. Rather it 
is a protest and a warning against the cluttering of the 
record by the introduction of evidence which, though ad- 
missible, is unnecessary. So understood, the sentiment is 
one that must have been felt by virtually every judge at 
some stage of his career. 

The statement shows, not that he failed to search the 
record, but on the contrary that he did search it. He 
searched it for “the things that were dispositive of the 
issue.’”? He found very few of them among the exhibits. 

Furthermore the State of California in its brief before 
the examiner failed to refer to the exhibits it now claims 
were erroneously ignored.” Some 350 of the 429 exhibits 
consist of gas purchase contracts, service agreements, con- 
tracts with industrial customers, and geological reports. 
Many were admitted because the applicants, not then 
knowing the grounds of California’s opposition to the ap- 
plication, put in many exhibits that turned out not to be 
needed. California’s failure to refer to a single one of 
them in its brief before the examiner is the clearest indi- 
cation that California, too, found them unnecessary. 

The conclusion to be drawn is that there may have been 
mistakes by the lawyers, not that there was error by 
the examiner. Even so limited a conclusion is hardly 
justified: abundance of caution may sometimes lead to 
superabundance of evidence. 


5 The only exhibits it referred to were Exhibit 1 (a map, which 
the Commission does mention in its order) and Exhibit 208 and 
Item C-3 which appear in a quotation from the applicants’ brief 
rr ~ set forth contract arrangements as to which there is no 

uu 
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The State of California has shown no error at any 
stage of the proceedings with respect to the consideration 
of the record. It is affirmatively shown that the record 
was fully and fairly considered. 


III. The Commission’s Failure to Consider Rate 
Questions Not Before It Was Not Error 


No new tariff was presented to the Commission in the 
administrative proceedings. On the contrary, El Paso 
took over without change all the tariffs of Pacific. No 
claim has been made here or below that those tariffs were 
unjust or unreasonable then, or that they are now. 

The demand of the State of California at the hearing 
(R. 1556) was: 


Mr. Bennetr: Mr. Examiner, I did not ask which 
eustomer is going to bear it. If you look at the 
record, I did not ask if California was going to pay 
for this. I asked how he was going to treat account- 
ingwise, rolled in, or what method. You can draw 
your own conclusions as to who is going to pay for 


it after that. 


The Commission’s order expressly required the keeping 
of accounts to show all costs segregated as between the 
El Paso and Pacific systems and as among three portions 
of the Pacific system. This was done so that the costs 
arising on the Pacific system would be identifiable in a 
future rate proceeding. Hence, California’s fears that 
Pacifie’s presumably higher costs would be “rolled in” to 
those of El Paso are premature. If the “rolling-in” of 
rates is prejudicial to California consumers, they will have 
opportunity to contest that procedure if it is ever used. 
In this proceeding they are not aggrieved by higher rates 
because the Commission neither ordered higher rates nor 
took any action making them necessary. 

The only way in which California could show that the 
merger would necessitate higher rates to California con- 
sumers would be to assume that Pacifie’s costs would be 
charged to El Paso customers. In the light of the ac- 
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counting requirements in the Commission’s order, such an 
assumption is gratuitous. The necessity, extent and effect 
of a “‘roll-in” are all for future determination by the Com- 
mission upon consideration of the factors that may then 
exist. 

Nothing inconsistent with the Commission’s action here 
is to be found in Section 7(c) of the Natural Gas Act, 15 
U.S.C. 717f, either as originally enacted in 1938, 52 Stat. 
825, or as amended in 1942, 56 Stat. 83. Appellant claims, 
erroneously, that this section requires a hearing on rates. 
As originally enacted, the section regulated competition by 
preventing uneconomic extensions of pipelines into mar- 
kets already being served by a natural gas company. The 
purpose of the amendment was to regulate extensions into 
markets not so served. H.R. Rep. 1290, 77th Cong., 1st 
Sess., pp. 1-3. This portion of the Act does not require 
a rate hearing, Florida Economic Advisory Council v. 
F.P.C., 102 AppDC 152, 251 F. 2d 643, cert. den., 356 
U.S. 959, and never did. 

The Commission may, under this section, consider rates 
in connection with a proposed extension or acquisition. It 
has frequently done so, and it did so here, but it was not 
required to go through the procedures necessary to deter- 
mine that the rates, which were already in effect and 
which were left unchanged, were just and reasonable in 
the sense in which those words are used in Sections 4 and 
5 of the Act. This was a Section 7 proceeding relating 
to an acquisition. It was not a rate case but a certificate 
ease. The task of the Commission was to decide whether, 
given these rates, the merger is required by the public 
convenience and necessity. It found that it is. 

This Court has held that the Commission need not, in a 
certificate case, hold a rate hearing before granting the 
certificate. The inquiry as to rates may be resolved in a 
separate rate proceeding. Where the rates are subject 
to the continuing jurisdiction of the Commission, any 
alleged defects may be cured in such a separate proceed- 
ing, unless the defects are of such a nature that they 
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could not thus be cured. Florida Economic Advisory 
Council v. F.P.C., supra, at p. 646. 

In the present case the accounting conditions attached 
by the Commission to its certificate were explicitly de- 
Signed to keep a subsequent rate proceeding from being 
futile. If the rates that the Commission left unchanged 
prove defective, they can be corrected in such a proceed- 
ing. In the meantime, there is no error in allowing the 
established lawful rates to continue in effect, 


IV. The Clayton Act Issues Were Correctly Decided 


Section 7 of the Clayton Act, 15 U.S.C. $18, prohibits 
the acquisition by one corporation of the stock or assets 
of another where “the effect of such acquisition may be 
substantially to lessen competition, or tend to create a 
monopoly.” The last paragraph of the section reads in 
significant part as follows: 


Nothing contained in this section shall apply to 
transactions duly consummated pursuant to erie: 
given by the * * * Federal Power Commission * * * 
under any statutory provision vesting such power in 
such Commission * * *, 

The authority of the Commission to grant or deny El 
Paso the authority to acquire Pacific’s facilities is not 
questioned. That authority is to be given if the acquisi- 
tion “is or will be required by the present or future 
public convenience and necessity.” Natural Gas Act 
§7(c) and (e), 15 U.S.C. 717f(¢) and (e).* 

The question of whether the merger violates the Clayton 
Act, standing alone, is not in issue here. The situation 
is like that before the Supreme Court in Pennsylvania 
Water Power Co. v. F-.P.C., 343 U.S. 414. There the Court 
affirmed an order of the ‘Commission requiring a regu- 
lated public utility to perform certain acts which it had 
agreed to perform under contracts which had been found 


® Section 7(e) also requires that the applicant be found to be 
“able and willing properly to do the acts and perform the service 
Proposed and to conform to the Provisions of the Act and the re- 
quirements, rules and regulations of the Commission thereunder.” 
That requirement is not in issue here, 


illegal under the anti-trust laws. The illegality of the 
contracts, the Court held, did not weaken the force of the 
Commission’s order, since the Commission’s authority 
arose not from the contracts but from the statute—in 
that case the Federal Power Act, 16 U.S.C. 791a, et seq. 
Whether the contracts were illegal was not before the 
Court—they had already been held so—just as in the 
case at bar the claimed illegality of the merger under the 
Clayton Act standing alone is not before this Court. 

The Commission has no power to enforce the anti-trust 
laws, but nevertheless it cannot ignore them. If a project 
would tend to lessen competition or create a monopoly, 
the Commission is empowered, and even required, to con- 
sider these matters in deciding whether a certificate should 
issue. This Court has so held. City of Pittsburgh v. 
F.P.C., supra, p. 18. 

In the case at bar the Commission considered them most 
carefully. The effect of the merger on competition, both 
for markets and for sources of supply, was discussed at 
length in the examiner’s decision and again in the Commis- 
sion’s order. Without determining whether the merger 
was a violation of the Clayton Act, the Commission con- 
sidered the bearing of the policy of the anti-trust laws 
on the public convenience and necessity. It found that 
competition for the California market could be expected 
to grow, and that the lessening of competition for sup- 
plies of gas was insubstantial, and should not prevent ap- 
proval of the merger, since other factors outweighed the 
elimination of Pacific as a competitor.’ 

Appellant’s argument that the Commission could not 
permit transactions contrary to the Clayton Act, is 
specious. The argument seems to be that the merger, 
notwithstanding the Commission’s approval, violates the 
standards of the Clayton Act, and that hence the Com- 
mission could not approve it. This would render meaning- 


7 California consumers would in any event hardly be aggrieved 
by a lessening of competition for gas supplies, since this would 
presumably operate to lower prices. 
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less the exemption in the last paragraph of Section 7 of 
the Clayton Act, quoted near the beginning of this section 
of the brief. Congress could only have intended by en- 
acting this exemption to authorize the Commission, in 
appropriate circumstances, to approve mergers which the 
Clayton Act would otherwise bar. An argument similar 
to appellant’s was rejected by the Supreme Court in 
McLean Trucking Co. v. United States, 321 US. 67, 77, 
et seq., based on a similar exemption from the anti-trust 
laws in the Interstate Commerce Act. 

‘California argues also that in disposing of the anti- 
trust problem the Commission erred in taking notice of 
the certificate it had issued to Transwestern Pipeline Com- 
pany and the application of Pacific Gas Transmission 
Company. 

Notice of these items was first taken in the examiner’s 
decision. No exception was taken. Under the Commis- 
sion’s Rules of Practice and Procedure, Rule 1.31(c),* 
such an objection may not be raised thereafter. State of 
Wisconsin v. F.P.C., 91 AppDC 307, 310, 201 F. 2d 183, 
186-187 cert. den., 345 U.S. 934. 

There is no merit to the objection in any event. As the 
Commission pointed out in its order denying rehearing at 
R. 15087-8, 23 F.P.C. 350, 351, the record itself sufficiently 
shows the nature and extent of the Transwestern and 
Pacific Gas Transmission projects, (see, eg. R. 684-5) 
and that they would be competitive with El Paso. It was 
therefore unnecessary for the Commission to take notice 
of any other dockets, and the error, if error there was, 
was not prejudicial. 


8 Rule 1.81(c) is quoted, supra, p. 4, note 2. 
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CONCLUSION 


The order of the Commission should be in all respects 
affirmed. 


JOHN C. MASON, 
General Counsel, 


Howarp E. WAHRENBROCK, 
Solicitor, 


ROBERT L, RUSSELL, 


Assistant General Counsel, 
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The Amicus’ brief (p. 14) asks this Court to set aside 
the Commission’s order. As grounds for doing so it 
argues (Point I, pp. 47) that the Commission should 
have considered the illegality of the stock acquisition 
under the Clayton Act and (Point II, pp. 7-13) that the 
Commission wrongly assumed that its approval of the 
asset merger would cure that illegality. The Amicus does 
not explain why, if the Commission’s approval of the 
asset merger cannot immunize the stock acquisition from 
the Clayton Act, it is necessary for this Court to do 
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anything but let the District Court in Utah, which has 
the Clayton Act suit before it, so decide. The relief 
demanded is not required by the arguments presented. 
We show under Point I that the “illegality” of the 
stock acquisition has never been adjudicated and the 
Commission did not pass on that question, which con- 
cededly was outside its jurisdiction, but appraised all of 
the effects of that acquisition on competition when it 
passed on the asset merger, which was all the Natural 
Gas Act requires; under Point II that it did not rule that 
its approval of the asset merger would result in im- 
munizing that transaction from the Clayton Act; and 
under Point III that if such an assumption were to be 
attributed to it, the assumption would be correct. 


ARGUMENT 


I. The Commission Appraised the Effect on the Public 
Interest of the Elimination of Pacific as a Competi- 
tor, and Not Merely the Effect of a Parent-Subsidiary 
Asset Merger 


The Amicus’ brief begins by stating that the Commis- 
sion failed to give adequate consideration to the alleged 
illegality of the stock acquisition, which it claims was 
inextricably tied in with the proposed asset merger. 

What happened was this: The Commission approved 
the asset merger only after a careful appraisal of “the 
elimination of Pacific as a competitor”. RB. 15027, 22 FPC 
1095. It compared the situation that would follow the 
asset merger with the situation as it would be if there 
were no stock control of Pacific by El Paso. These were 
the two alternatives before it, because as it said (R. 
15029, 22 FPC 1097): “* * * the record shows that El 
Paso intends to dissolve the parent-subsidiary relation- 
ship if the merger is not achieved. * * *” 

The merger was approved not because the stock acquisi- 
tion had presented the Commission with a fait accompli, 
or because of any assumption that approval of the asset 
merger would validate the stock acquisition, but because 
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the putting together of the two systems (in which the 
stock acquisition was one step) was in the public inter- 
est, which would not have been as well served by two 
separate, or separated, systems. Thus in passing on the 
asset merger, the Commission took into consideration all 
the factors it would have considered had it been passing 
on the stock acquisition, except whether the stock acquisi- 
tion would be legal under the Clayton Act. 

The Amicus’ argument that the Commission’s authority 
does not extend to validating an asset merger where it is 
the “outgrowth of a stock merger which violates the 
Clayton Act” (p. 5), of course, begs the question. There 
is not and has never been any holding anywhere that the 
stock merger violates the Clayton Act, and the Commis- 
sion has no power to decide whether it does or not. 
What the argument amounts to is that any time the De- 
partment of Justice brings a Clayton Act suit, the Com- 
mission is barred from passing on a subsequent merger 
of assets. 

The Amicus’ brief (p. 6) insists that the Commission 
should have considered whether El Paso may use its chal- 
lenged stock acquisition to bring about the asset merger 
“in the hope that Commission approval of the merger 
would have the effect either of immunizing the stock 
acquisition from Section 7 of the Clayton Act, or at least 
of precluding the courts from granting effective relief 
in the pending proceeding under that Act.” 

The Commission has no power to pass upon either the 
legal validity of the stock acquisition per se, or the hopes 
entertained by El Paso in applying for the asset merger. 
If ulterior motives stimulated the application, they did not 
thereby render it unlawful.! If the Commission’s order 
is otherwise valid, the fact that the merger would be free 
of the Clayton Act does not make it less so. The question 
of the source of El Paso’s power to obtain the consent 
of Pacific Northwest to the merger is immaterial to the 
merits of the merger itself. 


1 Arrow-Hart & Hegeman Electric Co. v. F.T.C., 291 U.S. 587. 
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The standard the Commission used in determining the 
merits of the merger with respect to its effect on com- 
petition is set forth by the Commission itself, R. 15027, 
22 FPC 1095, as follows: 


* ° * What we are attempting to arrive at is the 
public convenience and necessity. In reaching our 
determination, we do not have authority to determine 
whether a given transaction is in violation of the 
Clayton Act, but we are required to consider the 
bearing of the policy of the antitrust laws on the 
public convenience and necessity. City of Pittsburgh 
v. F.P.C., 237 F. 2d 741, 754 (CADC). With the 
presiding examiner, we find that any lessening of 
competition whether in the consumer markets or the 
producing fields, does not prevent our approving the 
merger because there are other factors which out- 
weigh the elimination of Pacific as a competitor. In 
any case, it appears that any lessening of competition 
is not substantial. 

The claim of the Amicus (p. 7) is that because an anti- 
trust action had been brought the Commission was re- 
quired to “consider” the stock acquisition in relation to 
the asset merger. If by this is meant that the stock 
acquisition bars approval of the asset merger, it could 
only be on the ground that it violates the Clayton Act— 
a question concededly outside the Commission’s juris- 
diction. If it does not bar it, then its only relationship 
to public convenience and necessity is its effect on com- 
petition. And considering competitive factors, the Com- 
mission could not in reason hold that the merger of assets 
is in the public interest and the stock acquisition is not 
(even if it had authority to comment on the stock acqui- 
sition at all), because the effect of the stock acquisition 
on competition can be no greater than the effect of the 
asset merger. Therefore, no consideration of the com- 
petitive effect of the stock acquisition could have led the 
Commission to disapprove it. It could not prohibit by 
administrative fiat a transaction which leads to no sub- 
stantive harm in the field entrusted to it and which is 
itself outside that field. 
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Thus the Commission was correct in applying this 
Court’s City of Pittsburgh doctrine, as well as the doc- 
trine of the Supreme Court in McLean Trucking Co. v. 
United States, 321 U.S. 67. The Commission did not 
exceed the statutory limits within which Congress con- 
fined its discretion, its findings are adequate and sup- 
ported by the evidence, and it properly exercised all the 
jurisdiction Congress had conferred upon it with respect 
to the problem at hand. 


II. The Commission Did Not Assert a Power To Immu- 
nize From the Clayton Act; It Made A Properly 
Reasoned Interpretation of Its Own Statute 


The Amicus’ brief (p. 7) states that the Commission 
asserted the power to immunize the merger of assets from 
Section 7 of the Clayton Act. This is a mistaken reading 
of the Commission’s opinion. The Amicus asks the Court 
to believe that the Commission determined what the Com- 
mission expressly stated it did “not have authority to 
determine.” Instead, the Commission, in construing its 
powers under the Natural Gas Act, was making a rea- 
soned approach to the conclusion that it is “required to 
consider the bearing of the policy of the antitrust laws 
on the public convenience and necessity” (R. 15027, 22 
FPC at 1095). 

The Commission did not decide Clayton Act immunity 
as such. It was faced with the problem of whether, as- 
suming that the asset merger violated the Clayton Act, 
approval of it might still be given if it met the public 
convenience and necessity test. If approval could not 
be given in those circumstances, it would mean that the 
Clayton Act, despite its exemption, could bar Commission 
approval, whether or not the transaction was otherwise 
in the public interest. But if, by reason of its exemption 
clause, the Clayton Act does not apply, the Commission 
may give its approval. In that event, its decision must 
be made within the limitations of City of Pittsburgh v. 
F.P.C., 99 AppDC 113, 126, 237 F. 2d 741, 754. 
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Thus, following the examiner’s reasoning, it read Sec- 
tion 7 of the Clayton Act, not to determine the lawful- 
ness of the asset merger under the Clayton Act after 
Commission approval, but to enable it to determine the 
force and meaning of the provisions of the Natural Gas 
Act governing its action on the merger when the two 
statutes are read together: 


This [the exemption in Section 7 of the Clayton 
Act] shows * * * that Congress placed reliance on 
the Commission not to approve an acquisition of 
assets in violation of the injunction of the Clayton 
Act, unless in the carefully exercised judgment of 
the Commission, the acquisition would nevertheless 

be in the public interest. [Emphasis supplied.] 
The Commission found that the lawfulness of the pro- 
posed asset merger is to be determined by a balanced 
consideration of all of the factors entering into “the pub- 
lic convenience and necessity concept,” including antitrust 
law factors, and not by giving antitrust law factors ex- 
clusively controlling weight. It cited City of Pittsburgh 
v. F.P.C., 99 AppDC 113, 126, 237 F. 2d 741, 754. There 

this Court said: 


The Commission, while it “has no power to enforce 
the Sherman Act as such * * * [and] cannot decide 
definitely whether the transaction contemplated con- 
stitutes ° * * an attempt to monopolize which is for- 
bidden by that Act * * * ” nevertheless “cannot, with- 
out more ignore the [Act].”” 


%° McLean Trucking Co. v. United States, 321 U.S. 67, 79- 
80 (1944); see also National Broadcasting Co. v. United 
States, 319 U.S. 190, 228-24 (1943). 

The Commission’s analysis of the relation of its statute 
to the Clayton Act is precisely what was called for by 
this Court’s City of Pittsburgh, et al. opinion. 

The Commission has heretofore been admonished by 
the Supreme Court that it could not, by awaiting a court 
decision, avoid passing on the question whether, under 
the Supremacy Clause of the Constitution, the statute 


28 United States Constitution, Art. VI, cl. 2. 
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it administers supersedes a state law which had been 
claimed to be in conflict with that statute. First Iowa 
Hydro-Electric Cooperative v. F.P.C., 328 U.S. 152, 161- 
162. Similarly, it could not here avoid passing on the 
question of what weight, if any, it must give antitrust 
law factors in determining whether the proposed asset 
merger meets the public convenience and necessity. This 
decision is one which it necessarily had to make before 
it could proceed to approve or disapprove the merger. 
It was not ruling as a matter of law that immunity from 
the Clayton Act would follow approval of the merger. 
It was deciding what it must take into consideration in 
performing its statutory duty. Immunity, if it exists, is 
a result of the Commission’s action, not a basis for it. 
As pointed out in our main brief, point IV, the question 
whether the merger violates the Clayton Act, if that Act 
stood alone is not in issue here, nor was it before the 
Commission. 

It may be that conflict between the two acts could arise 
where antitrust law policies, if they were to be considered 
exclusively, would bar an asset merger, while other ele- 
ments, in a balanced consideration of all factors com- 
prising public convenience and necessity under the Nat- 
ural Gas Act, would outweigh such antitrust factors. 

In such a situation, the Amicus would resolve such con- 
flict in favor of the general provisions of the Clayton 
Act; we would, as we show next, resolve it in favor of the 
specifically applicable provisions of the Natural Gas Act. 


Ill. Congress Immunized Any Asset Merger Approved By 
the Commission From the Operation of The Clayton 
Act 


Should the Court find it necessary or appropriate to 
decide the question of immunity it should hold that the 
Clayton Act does not apply to the merger of assets, which 
is the only proposal the Commission ruled on. Immunity 
exists not because the Commission decided that it should 
exist, but as a conclusion of law flowing from the fact 
that the transaction was “duly consummated pursuant to 
authority given by the * * ° Commission under [a] 
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statutory provision vesting such power in such Com- 
mission * * *.” Clayton Act, as amended, Section 7, 
15 U.S.C. 18. 

The statutory provision vesting in the Commission 
authority to approve an acquisition of assets by a natural 
gas company is contained in Section 7(c) of the Natural 
Gas Act, 15 U.S.C. 717f£(c). It has not been construed 
as giving authority to approve a stock acquisition. Sec- 
tion 7(¢) of the Gas Act antedates the amendment to the 
Clayton Act which includes the immunity provision. Up 
to the time of that amendment there was no prohibition 
in the Clayton Act against mergers accomplished by 
means of asset acquisitions. The reason for this was 
that when Congress enacted the Clayton Act most acquisi- 
tions took the form of stock purchases. By comparison, 
acquisitions of assets were relatively unimportant? Later 
they became larger and more frequent, with the result 
that for many years the Federal Trade Commission had 
recommended in its annual reports that the Clayton Act 
be amended to embrace the acquisition of assets as well 
as of stock.* 

Thus it is clear that the Clayton Act amendment was 
designed to cover for the first time with respect to inter- 
state commerce in general an area which, insofar as it 
included natural gas companies, Congress had previously 
entrusted to regulation by the Power Commission i.e., ac- 
quisitions of assets. This makes obvious the reason for the 
inclusion of the Power Commission among the agencies 
named in the exemption to the Clayton Act. As then Con- 
gressman Kefauver pointed out (Amicus br., p. 9), the 
agencies there named specifically asked that the exclusion 
be placed in the bill because “they fear that with its reen- 
actment without the exclusions might cause some confusion 


2H. R. Rept. No. 1191, 81st Cong., Ist Sess., p. 4; S. Rept. No. 
1775, 81st Cong., 2d Sess., pp. 3-5; Hearings, H. R. Subcommittee 
No. 3 of the Judiciary Comm., 79th Cong., 1st Sess., Serial No. 8, 
May 28, 1945, on H.R. 2357, pp. 4-5 (statement of Hon. Estes 
Kefauver) ; Id., p. 15 (statement of Hon. Joseph C. O’Mahoney). 


*Id., p. 35 (statement of Federal Trade Commission Chairman 
Ewin L. Davis). Such references in the legislative history to the 
purpose of the amendment are legion. 
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insofar as their power and jurisdiction is concerned” (Sic). 
The fear was that the regulatory powers theretofore exer- 
cised might be thought to be modified by the Clayton Act 
amendment if the exemption were not made applicable to 
them. Without the exemption the later legislation might 
be thought to modify the effect of the earlier. 

It is therefore quite true, as the Amicus brief empha- 
sizes (p. 9), that there was no disposition on the part of 
Congress to change in any way the authority of any of 
the agencies or to change the then existing arrangements 
regarding any of them. S. Rept. 1775, supra., at p. 7; 
H.R. Rept. 1191, supra. The latter report states, at 
p. 6: 

The last paragraph of Section 7 is new. It simply 
provides that provisions of the bill should not apply 
to corporations coming under the jurisdiction of ICC, 
CAA, FCC, FPC, SEC, and the Secretary of Agricul- 
ture. These agencies already have jurisdiction over 
these corporations, and there is no disposition to 
change the present arrangement regarding them. 


That is to say, the Power Commission was not “being 
afforded new or enlarged powers” by the exemption. It 
was merely being protected and confirmed in the authority 
it already had to approve or disapprove asset mergers 
within its limited regulatory field. Such mergers as it 
approved were to be outside the Act, just as before. 

The legislative history shows at numerous points that 
those agencies having authority to approve mergers in 
particular economic fields were intended to go ahead as 
before, and that mergers approved under their special 
statutes were intended to be free of the impact of the 
Clayton Act. One of the most significant references to 
this is a letter from the chairman of the Securities & 
Exchange Commission to Senator O’Conor of the Senate 
Judiciary Committee, and the comments made on it by a 
witness before the Senate subcommittee on September 23, 
1949.4 The letter reads in significant part as follows: 


“Corporate Mergers and Acquisitions, Hearings before a sub- 
committee of the Committee on the Judiciary, United States Sen- 
ate, 8lst Cong., lst and 2d Sess., on H. R. No. 2784, pp. 142-3. 
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The last paragraph of section 7 is new. It exempts 
from the provisions of section 7 transactions con- 
summated pursuant to authority given by the ICC, 
CAA, FCC, FPC, SEC, and the Secretary of Agri- 
culture. These agencies already have jurisdiction 
over various types of public utilities, natural monop- 
olies, and quasi-monopolies. The statutes vesting 
these agencies with a licensing authority over combi- 
nations by or affecting such companies take into ac- 
count the effect of the combination as such on the 
public interest, and the continued regulatory jurisdic- 
tion of the named agencies and in some cases State 
agencies as well tends in general to prevent abuses 
inherent in monopoly. These Federal statutes are 
addressed to the peculiar problems of the industries 
and corporations involved, and there is no desire to 
supersede them in this statute of general application, 
which is designed essentially to fill the gaps in exist- 
ing law. At the same time it is to be noted that the 
only transactions exempted are combinations which 
are passed upon by the named agencies as combina- 
tions. For example, under Section 10 of the Public 
Utility Holding Company Act of 1935 the SEC passes 
upon acquisitions by registered public-utility holding 
companies and their subsidiaries in the light of com- 
prehensive standards which include a determination 
that the proposed acquisition will not ‘tend toward 
interlocking relations or the concentration of control 
of public-utility companies, of a kind or to an extent 
detrimental to the public interest or the interest of 
investors or consumers’; an acquisition authorized 
because these standards are satisfied would be ex- 
empted from section 7 of the Clayton Act. , 

The purpose of the letter was to make sure that the 
exemption as it then stood, merely mentioning the SEC 
by name without referring to any statute, would not result 
in exempting transactions which that body might approve 
for limited purposes under some of the statutes adminis- 
tered by it. Thus the letter pointed out that the agency 
is required, under the Investment Company Act, to pass 
on transactions between an investment company and its 
affiliates, and that it does so for the limited purpose of 
protecting the corporate security holder from abuses per- 
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petuated by corporate insiders. No antitrust exemption 
as to these transactions was intended. 

It was for that reason that specific mention of the 
Public Utility Act was made in the exemption to the 
Clayton Act as finally enacted. Without such mention 
it might not have been clear that the exemption does not 
apply to all SEC approved transactions. 

The witness who was asked to comment on this letter 
was John C. Stedman, Chief of the Legislation and Clear- 
ance Section of the Antitrust Division of the Department 
of Justice. He said:° 


I looked over the letter of September 19 from the 
Securities and Exchange Commission and, as I under- 
stand the letter, what it says is that this act as it 
now reads should be made clear, that in those situa- 
tions where these various agencies have specific au- 
thority to regulate who shall and who shall not go 
into business, who shall merge with each other, and 
so forth, that with respect to those matters, that 
under the act they would have jurisdiction and pre- 
sumably if things were done with approval of those 
Commissions, that they would not then be subject to 
action by the Federal Trade Commission or by the 
Department of Justice. 


That is my understanding of the content of the letter, 
and with that understanding, one, I would agree with 
what has been said, and, two, I see no objection to 
it being incorporated into the record. I see no objec- 
tion to its being included in the report. I would 
question the need for any actual amendment of the 
bill for the simple reason that I think that that 
would be the logical interpretation of the bill then 
anyway, and it seems to me that it would be super- 
fluous to attempt to amend the bill to spell out what 
I think is the already understood meaning of the 
bill as it now reads. 


Similarly on April 21, 1947, Wendell Berge, Assistant 
Attorney General in charge of the Antitrust Division of 
the Department of Justice, recommended in a statement 


5Jd., p. 9, f£.n. 4, supra. 
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to the House Judiciary subcommittee that the exemption 
paragraph be omitted from the proposed Clayton Act 
amendment. He said: 


The paragraph * * * referring to transactions con- 
summated pursuant to authority given to various 
administrative agencies appears to be unnecessary 
and should be deleted. 

The bill would not affect the powers of the adminis- 
trative bodies under specific statutes which they ad- 
minister.® 

Mr. Berge, who was commenting on an earlier version 
of the exemption which included the Surplus Property 
Board (later War Assets Administration) recommended 
deletion of that agency’s name. His statement, in so rec- 
ommending, made it clear that to name the agency in the 
exemption would, contrary to the present contention in 
the Amicus brief, free its actions from the impact of the 
Clayton Act. He said: 


We feel very strongly that the unintended effect of 
this provision would be to grant an immunity for 
violations of law growing out of the use of property 
acquired from the War Assets Administration.” 

The present position of the Amicus is in direct contra- 
diction to the position expressed by Mr. Stedman of the 
Justice Department that “if things were done with the 
approval of those Commissions, that they would not then 
be subject to action by the * * * Department of Justice.” 
It is perhaps just as well that the exemption which both 
Mr. Stedman and Assistant Attorney General Berge un- 
derstood to be so plain as to be superfluous was in fact 
spelled out and inserted in the Clayton Act at the request 
of each of the interested agencies. It was desirable in 
the case of each of them that their authority not be 
impinged on, or be considered to be impinged on, by a 
statute enacted subsequent to their own. 

6 Hearings before Subcommittee No. 2 of the Committee on the 


Judiciary, House of Representatives, 80th Cong., 1st Sess., on 
H. R. No. 515, at page 241. 


7 Id., fn. 6, supra. 
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Precisely the same is true as to F.P.C. It had had 
asset mergers under its jurisdiction, and they were out- 
side the Clayton Act, not by virtue of any specific exemp- 
tion but because the Clayton Act did not relate to asset 
mergers in any field. When the Clayton Act was made 
applicable to asset mergers, the exemption was inserted 
to insure no change in the Commission’s functions, or in 
the effect of its decisions. In other words, the exemp- 
tion means what it says. 

The only case on the exemption which is cited to but- 
tress the Amicus’ argument fails to do so. Maryland and 
Virginia Milk Producers Ass’n. v. United States, 362 U.S. 
458, is asterisked in the table of contents to indicate that 
it is principally relied on in support of the Amicus’ posi- 
tion. The Supreme Court rejected the claim of immunity 
there not because there was no statute expressly confer- 
ring immunity but because there was no statute authoriz- 
ing the Secretary to approve the transaction and because 
he had not in fact approved it. Of course there could be 
no immunity in such circumstances. 


The key facts are clearly set forth in the District 
Court’s opinion in the same case, 167 F. Supp. 799, at 


page 808: 


The defendant further introduced evidence to the 
effect that the Marketing Division of the Farmer Co- 
operative Service of the Department of Agriculture 
looked into the desirability of the transaction and ex- 
pressed a favorable opinion. 

This evidence does not sustain the defense, for two 
reasons. First, the statute above quoted exempts only 
such transactions as are consummated pursuant to 
authority given by the Secretary of Agriculture “un- 
der any statutory provision vesting such power in 
such * * * Secretary.” Admittedly, however, there 
is no statutory provision empowering the Secretary 
of Agriculture to approve any transaction such as is 
involved here. Second, the transaction was not au- 
thorized either by the Secretary of Agriculture or by 
anyone acting in his behalf. 


The case therefore is not comparable to the case at bar, 
where the Commission is authorized by statute to approve 
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acquisitions of assets, and did so. The Amicus does not 
claim that the case supports its position, but merely that 
it “is consistent” with it. It is consistent with it in the 
sense that it has nothing to do with it and therefore does 
not affect it one way or the other. 

The claim that a court which is required to rule on a 
stock acquisition would be foreclosed from granting relief 
if the Commission has approved an asset merger is some- 
thing which future litigation should decide. It may be 
that no immunity extends to any stock acquisition because 
the Commission has no statute empowering it to approve 
such a transaction. Maryland and Virginia Milk Pro- 
ducers Ass’n. v. United States, supra. In that event, a 
court finding a stock acquisition to be in violation of the 
Clayton Act could grant such relief as that Act permits. 
Whether that relief would include power to set aside the 
asset acquisition is not before this Court and would be 
faced only by a court which finds that a stock acquisition 
would lessen competition despite a Commission finding 
that an asset acquisition would not. This Court should 
not attempt to balance these hypothetical possibilities. 

As we have already urged, the Commission did not 
assert a power to immunize from the Clayton Act but 
made a properly reasoned interpretation of its own stat- 
ute. If this Court finds that the Commission based its 
decision on the assumption of such immunity, we submit 
that that assumption was correct. 


It may also be that the principles of Arrow-Hart & Hegeman 
Electric Co. v. F.T.C., 291 U.S. 587, still have force. This case 
holds that an antitrust action will not lie in the case of a stock 
acquisition if the person acquiring the stock exchanges it, either 
before or after an antitrust action is begun, for the assets of the 
acquired company. The effect of this holding is vitiated in most 
instances by the fact that the asset acquisition is now banned as 
well as that of the stock. Whether this would hold true in the 
natural gas field is a problem that a court would reach only after 
it had determined that a stock acquisition in this field constituted 
a violation of the Clayton Act. It is certainly not before this 
Court. 
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CONCLUSION 


The points raised in the brief of the Amicus are with- 


out merit. 
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The Significance of This Proceeding and the 
Conduct of the Administrative Agency 

The errors of which California complains can best be evaluated 
when weighed against the questions of public importance which 
exist in this record. The issues posed here have great meaning to 
the public business and to the business of government. 

This is no marketplace controversy, no quarrel over a mere 
commercial transaction—this is an argument as to the course ‘of 
conduct and integrity incumbent upon an agency of the govern- 
ment of the United States of America. Viewed from this perspec- 
tive, deficiencies and omissions, acts which might otherwise pass, 
become subject to keen critical examination. The conduct of the 
Federal Power Commission in this case must be measured by the 
highest standards applicable to public officers and to public 
agencies. 

The briefs filed herein by the respondent Federal Power Com- 
mission and by the intervener El Paso Natural Gas Company 
maintain that the requirements of law have been met, to which 
California vigorously dissents. The merger proceedings were 
adversary in nature, and the acts and determinations of the Fed- 
eral Power Commission affected most of the western area of the 
United States. The nature of the controversy, its great public 
importance, its resolution by a government agency put so high 
a standard upon the course of the proceedings and the action of 
the Commission as to make things done or things left undone 
significant factors in any consideration of the requirements of 
fair play and due process. 

The gratuitous observation of the Presiding Examiner as to his 
consideration—or lack thereof—of the documentary material sub- 
mitted to him; the curious use of the device of official notice; the 
disclosures revealed before the Special Subcommittee on Legis- 
lative Oversight of the Committee on Interstate and Foreign 
Commerce of the House of Representatives of the United States, 
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—discussed hereinafter—these things and their lawful propriety 
must be judged by the highest standards of public mores. 


The Order of the Commission Does Not Represent the Expert and 
Informed Judgment of the Staff of the Commission 

In reviewing this matter, this Court should be mindful of the 
fact that there is a departure here between the position of the 
staff of the Commission and the Commission itself. The signifi- 
cance of this observation rests in the fact that upon review 
administrative determinations carry a certain weight—and prop- 
erly so—because of judicial recognition of a continuity of experi- 
ence and expertise which resides in an administrative agency. 
And if it resides in any particular part of the agency, it resides 
most consistently and continuously in the staff of such agency. 
So it is in this case, and so the deference which might otherwise 
exist in recognition of expert administrative judgment upon com- 
plex facts should not be quite so prevalent in this case. 

The merger proceeding was featured by critical examination 
by the Commission staff. The Bureau of Gas Rates and Certificates 
—perhaps most expert in this field—presented a witness disclos- 
ing substantial increased costs after merger. 

The staff, in its brief, took this position: 

"It is submitted that the necessary showing to justify the 
issuance of certificates of public convenience and necessity 
under Section 7 of the Natural Gas Act has not been made.” 
(Emphasis supplied.) 


The exceptions filed herein by the staff concluded as follows: 
“It is respectfully requested that the Commission reverse the 
Examiner's findings and conclusions and deny El Paso’s 
application to acquire and Pacific’s application to abandon 
Pacific's assets and facilities.” (Emphasis supplied.) (Pg. 35, 
Exceptions) 


At oral argument the staff stated its opposition to the merger. 
The examination of this record compelled the staff to the 
conclusion that the merger was not in the public interest. 


4 
California and the Commission Staff Considered Costs, Distribution 
Thereof, and Rate Impact of Relevance to the Decision 

The Commission brief now asserts that because the applicant 
stated no rates would be affected, therefore, it must be so. From 
this expected, if self-serving, statement by applicant, the Com- 
mission promptly excused itself from any duty to inquire into 
the cost of this merger and the impact of the cost upon the 
customers of the merged system. 

The Commission brief herein disposes of California’s argument 
in two ways: It points to the statement of El Paso that rates 
would not be affected, and despite CATCO it takes refuge in 
the now familiar position that ‘‘a certificate proceeding cannot be 
made into a rate proceeding.” The intervener El Paso in its brief 
asserts that cross-examination with respect to rate matters was 
not precluded. 

In response to these assertions, California refers to that almost 
unbroken line of administrative determinations by the Commis- 
sion found at page 30 of the Brief for Petitioner filed herein, 
wherein specific rates in certificate proceedings were required— 
even though the certificate proceedings were not made into rate 
proceedings. California also points out that in the now landmark 
CATCO decision’ the Supreme Court found no difficulty in re- 
versing the Commission in a Section 7 certificate proceeding, for 
failure of the Commission to examine as to charges! 

The Commission seeks to place California in the extreme posi- 
tion of insisting that a certificate proceeding be made into a rate 
proceeding. Neither California nor the staff attempted to do this 
—on the contrary, California and the staff simply wished to ascer- 
tain the public interest in relation to cost deficiencies which were 
a matter of record in these proceedings. : 

Despite the contention of El Paso that cross-examination into 
rates was permitted, the simple fact as disclosed in the record 


1. Atlantic Refining Co. v. Public Service Commission of New York, 
360 U.S. 78, 3 L.Ed. 2d 1312. 
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belies this. Further—and most significantly—even if El Paso’s 
contention were correct and even assuming a full-scale showing 
as to costs and rates, such evidence was of no meaning to the 
Examiner or to the Commission. 
This is what the Examiner thought of the relevancy of rates, 
and thereby of the impact of cost upon future rates to his deter- 
mination: 


“This is true because the merger herein authorized is to 
have no effect whatever upon any rate being paid by any 
customer of either El Paso or Pacific. . . . It must not be 
predicted here what future rates will be . . . Therefore, all 
evidence relating to future rates to be charged on the unified 
system is irrelevant to the basic issue of whether the merger 
is in the public interest. This is not a rate proceeding and 
will not be permitted to become such.” (Emphasis supplied.) 


In the order of the Commission we then find the incompre- 
hensible statement—or the look at but one side of the coin— 
that “The merger will result in savings that will tend to lower 
fates or prevent them rising more than they otherwise would.” 
Again (page 9), “The merger will not of itself result in any rate 
change...” And, “Thus any effect which the merger may have 
on rates is not before us at this time.” 

This is tantamount to denying an appeal from a sentence im- 
posing the death penalty by saying that only the execution is 
harmful—or—as Lewis Carroll said it ‘Sentence first, verdict 
afterwards”. 

It follows, then, that even if California and the staff were 
permitted to examine the merger in terms of its impact upon 
existing rates, whatever evidence was or might have been devel- 
oped was irrelevant to the decision, so far as the Examiner and 
the Commission were concerned. 


6 
The Position of the Staff as to Costs and Rates 


The exceptions of the staff of the Commission neatly state the 
position of California, in these words: 

“The record in this case attests to a deficiency in Pacific’s 
revenues. The economic consequences of this fact upon the 
various classes of consumers is a prime consideration. In 
deciding this case the Commission must observe the effect 
of the merger upon the ultimate consumer. It must consider 
what costs will be charged and which consumers will ulti- 
mately pay such costs in the future. Should there be a shift- 
ing of costs from one group of consumers to another result- 
ing from the merger, it is incumbent upon Applicants to 
justify this. In the instant case, as shown in staff's brief and 
as hereinafter set forth, there will be a shifting of costs 
occasioned solely by the merger of Pacific into El Paso and 
the formation of an integrated company. This will result in 
an adverse effect upon the California consumers which is 
not justified. A full comprehension of this fact is essential 
to an understanding of the effect of this merger. In failing 
to consider this important facet, the Examiner missed the 
most crucial issue in this case.” (Pg. 32, Exceptions) 


The staff stated in the exceptions filed to the Examiner's report, 


“Certainly there has been no attempt to turn this case 
into a rate proceeding by the staff or any other party. How- 
ever, in any certificate proceeding certain aspects of cost 
must be looked into in order to determine whether the public 
interest will be served. (See, Order Denying Applications 
for Rehearing, Transcontinental Gas Pipe Line Corporation, 
et al., Docket No. G-12059, et al.) The Examiner assidu- 
ously weighed the savings in cost he believes will be realized 
upon consummation of the merger, but he expresses antip- 
athy to a determination of what shifting of costs and burdens 
there would be between the customers of the two systems 
upon the consummation of a merger.” (Pg. 32, Exceptions) 


Or, putting it another way, the Examiner was quick to listen to 
testimony and evidence in support of the merger and cost savings 
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to be realized thereby, but he was adamant in his refusal to listen 
to the testimony and evidence disclosing cost increases resulting 
therefrom. And even having been advised of the critical nature 
of such he stated in his Decision that all such evidence ‘is irrele- 
vant to the basic issue of whether the merger is in the public 
interest.” 

The Examiner and the Commission adopted the attitude that 
the merger proceedings were to affect some undefined, unknown, 
undisclosed body of gas consumers, possibly existent in a land 
as real as Utopia. Both failed to take into account that this merger 
would have great and immediate impact upon every gas con- 
sumer in the Western United States. A mere glance at the map, 
at the size of the corporations being joined, at the populace of the 
area affected—any of these things, if understood, would have 
compelled a measuring of the merger with respect to economic 
impact—meaning, its effect upon rates, because of demonstrated 
and uncontradicted cost deficiencies, 

Panhandle Eastern Pipeline Co .v. Federal Power Commission, 
169 F.2d 881, is cited by the respondent and the intervenor. 
California cites to the Court from the Panhandle case this lan- 
guage, at page 883 thereof: 

“The Commission also provided that the authorized facili- 
ties ‘shall not be used for the transportation or sale of 
natural gas subject to the jurisdiction of the Commission 
until Applicant submits to this Commission a schedule of 
rates and charges in a form satisfactory to this Commission 
providing for adequate and reasonable rates and charges 
consistent with the public interest.’ ” 


Rates Have Been Affected by the Merger 


The Commission was upon notice that this merger would 
affect rates, by the very testimony of El Paso’s witness La Force. 
As stated in the Brief for Petitioner filed herein, on February 
23, 1960, in Docket No. RPG60-3, El Paso filed for additional 
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rates, in the amount of $22,085,625. This was imposed upon the 
El Paso system and not the Pacific system. This was the prophecy 
contained in the testimony of La Force (R. 2140), and done 
pursuant to applicants’ plan not to impose a rate increase upon 
the Pacific system for at least one year after the merger. 


Applicants Have Admitted an Effect Upon Rates 
El Paso, in its brief, repeats the promise it made on the record 
and during the merger hearings. At page 49 of the Brief of 
Intervenor El Paso Natural Gas Company is found this: 
“El Paso further stated on the record that it would not 
seek any increase in the rates on Pacific's system for at least 
one year after the merger. 


“2During that period a thorough study would be made of 
the Pacific portion of the merged company, taking into 
account the improved earnings which would be achieved by 
the attachment of additional markets and increased sales. 
It would be El Paso’s aim and purpose to improve Pacific's 
facilities so that the amount of the rate increase, if any, to 
the customers served on Pacific’s portion of the system, 
would be substantially less than would otherwise have 
occurred ...” 


This assurance did not dispel the duty of the Commission to 
require a showing as to the impact of the merger upon rates, as 
the regulations of the agency itself require. (Rule 157.16 of 
Regulations under the Natural Gas Act requires “a statement 
showing the effect of the proposed transaction . . . upon any 
rate schedules or tariffs .. .”.) 

This test and trial period should have evoked the curiosity of 
the Commission so as to inquire if the deferring of a rate increase 
for Pacific—or an effect upon rates of Pacific or El Paso—was 
possible because of the merger and because of the El Paso system 
and its customers. 


9 

This test and trial period itself discloses the lack of a “thorough 
study” of the effect of merger upon Pacific—none was produced 
in the proceedings—and shows that the merger was blindly 
conceived and blindly authorized. Here is the now admitted 
deficiency in the entire proceeding. If the “thorough study” dis- 
closes the necessity of a burdensome increase to existing El Paso 
customers because of inescapable cost deficiencies, what is the 
Commission to do about such in a future Section 4 proceeding 
and where is the protection to existing El Paso customers now 
that the merger door has been securely locked ? 


The Necessity for Consideration of Cost Deficiencies and Rates 


In Atlantic Refining Co. v. Public Service Commission of New 
York, 360 US. 78, 3 L. ed. 2d 1312, decided June 22, 1959 
(CATCO), the United States Supreme Court was concerned 
with Commission failure to impose a price condition, because 
of the long delays attendant upon investigations into rates in- 
stituted under Section 5 of the Natural Gas Act. In the words 
of the court, ". . . The inordinate delay presently existing in the 
processing of Section 5 proceedings requires most careful scrutiny 
and responsible reaction to initial price proposals of producers 
under Section 7.” 

The rationale of CATCO, coming from concern as to delay in 
proceedings before the Commission, is applicable to this case. 

The assurance of the Commission that no possible detriment 
can occur because of merger on account of the rate fixing pro- 
cedure set forth in Section 4 of the Natural Gas Act is simply 
not true. The experience of California with Section 4 proceedings 
best illustrates that of which California here complains, and best 
illustrates the absolute necessity of determining before merger 
the impact of such upon rates: 
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Docket G-4769 
October 14, 1954 —El Paso files for increased rates. 
November 15, 1954—rates suspended by Commission order. 
April 15, 1955 —rates permitted to go into effect. 
July 11, 1956 —hearings commenced. 
December 12, 1956—hearings concluded. 
March 20,1958 —presiding Examiner's decision. 
July 8-9, 1958 —oral argument. 
August 10, 1959 —Commission Opinion and Order (Opinion No. 326). 
September 8, 1959 —Application for Rehearing. 
October 8, 1959 | —Order Denying Application for Rehearing. 
Increase requested —$18,841,000. 


Almost five years from filing to decision! 


, Amount of Increase 
Docket No. Effective Date Being Collected 


G-12948 January 1, 1958 $19,550,000 
G-17929.. August 1, 1959 27,231,000 i 
On or about August 24, 1960 22,085,625 


Aside from Docket G-4769, no hearings have been even yet 
set in the other dockets here referred to. 

The necessity for scrutinizing the great consequences of this 
merger as to rates becomes mandatory in view of the admin- 
istrative delay attendant upon Section 4 proceedings. The Natural 
Gas Act permits the imposition and collection of new rates and 
charges by the mere device of filing for such. Administrative 
resolution made many years after the initial filing is highly 
unsatisfactory. Rate payers come and go, and refunds, while 
theoretically satisfactory, are in practice otherwise. 

California strongly asserts that under the reasoning of CATCO, 
when viewed in light of the practical operative effect of the rate 
making procedure under the ‘Natural Gas Act, the failure to 
require evidence and proof as to the impact of this merger upon 
tates is error. 
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The "Rolled-In" Method of Treating Costs Will Penalize 
Existing Customers of El Paso 

Despite the bland assurance contained in the Commission's 
brief that the “rolled in” accounting method will not necessarily 
be employed in the future upon the merged system, past history 
gives existing El Paso customers little comfort in this regard. 
This Commission has adopted the rolled in approach method in 
El Paso Natural Gas Company, 7 FPC 908, 910 (1948) ; Atlantic 
Seaboard Corporation, 11 FPC 43, 58 (1952); Texas Gas Trans- 
mission Company, 11 FPC 227, 261 (1952); and, as pointed out 
in California's brief herein, this method was utilized again by 
the Commission and approved by the court in Battle Creek Gas 
Company v. Federal Power Commission, decided July 14, 1960, 
United States Court of Appeals for the District of Columbia 
Circuit, No. 15368. 

The witness Dunn, speaking on behalf of the applicant El 
Paso in the merger proceedings, admitted this as to “rolled in” 
cost allocation: 


"Q. Now, as of this time, do you know of any better 
method? 

A. Any better method? 

Q. Yes. 

A. No. I surely do not.” (R. 1767-68) 


Paul Kayser, President of El Paso, makes the rolled-in account- 
ing method as inevitable as the conclusion in a syllogism. His 
testimony says that the merger contains benefits; benefits exist 
in the merger for existing El Paso customers and California: 
those who get the benefits, naturally, should in all good conscience 
pay for them; therefore, the existing El Paso customers and Cali- 
fornia have the absolute duty to pay for the cost deficiencies of 
Pacific, it being part of one huge system which benefits all. 
(Kayser, R. 1600-1601.) Reference is made to the October 1960 
issue of the trade magazine “Gas”, self-styled “The Nation's 
Natural Gas Authority”, wherein at page 11 is found this com- 
ment as to rolled-in treatment: 
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“The rolled-in rate method is generally disadvantageous, 
however, to old customers of an expanding pipeline. The 
cost of new facilities and natural gas has risen steadily, and 
a rolled-in rate requires old customers to pay a higher price 
and bear part of the cost of an expansion from which they 
receive little visible increase in service.” 


It seems to California probable, if not inevitable, that costs and 
rates will be assessed upon a system-wide basis, if the past be 
any guide to the future and the El Paso system will be assessed 
the deficiencies of Pacific. California invites the Commission to 
make known the expected, probable or even known accounting 
method it will utilize! 


The Incomplete Consideration of the Record 

The brief of the Commission on file herein asserts that it is 
affirmatively shown that the record was fully and fairly con- 
sidered. California has read respondent's brief, and the affirma- 
tive showing has escaped its notice. California suggests to the 
Court that no such showing has been made and that the attempt 
to rationalize the Examiner’s conduct here—while novel, is not 
satisfactory. Petitioner has no way of knowing which exhibits 
were not considered carefully—or at all—by the Examiner, but 
petitioner is interested in determining such. It is suggested that 
this deficiency itself, aside from the other substantive and pro- 
cedural errors, is sufficient for remanding this matter to the Com- 
mission for further consideration. California states that the burden 
is now upon the Commission to satisfy this Court that its pro- 
ceedings herein meet with the basic requirements of law. 


The Elusive Tax Benefits 
The Commission was prompted to its quick decision by its 
desire to secure unto El Paso the tax loss carryover available to 
Pacific. It directed that El Paso file a plan providing for the dis- 
position of the tax savings “for the benefit of the ultimate con- 


13 
sumers of the gas of the merged corporation.” To date, aside 
from a flurry of correspondence between El Paso and the Com- 
mission, joined in by California and its gas distributing utilities, 
no plan has as yet been filed. 

Despite the quick assurances given throughout the hearing that 
the loss carryover would be of immediate benefit, by letter dated 
May 27, 1960, addressed to the Southern Counties Gas Company 
of California, El Paso has stated: “Utilization of any loss carry- 
over, segregated as to the new system and the former El Paso 
system, will depend upon the outcome of numerous variables as 
to which we feel that it is now inappropriate to speculate.” At 
this writing the speculation is unresolved—almost a year from 
the date of the Commission order authorizing the merger. 


The Erroneous Use of Official Notice 

The respondent Commission concedes that even though the 
Commission may have incorrectly taken official notice of other 
Pipeline projects not in being, nonetheless, even if this be error, 
it was not prejudicial. 

The simple answer to this is that, based upon notice of the 
existence of competition furnished by two other pipelines not yet 
in being, the Commission concluded that no violation of Section 
7 of the Clayton Act obtained. If words are strange their use 
permits it! 

California again asserts as a fatal defect in the order of the 
Commission the failure to make a finding and determination as 
to the lawfulness of the stock acquisition which is the premise 
from which the merger springs. In City of Pittsburgh v. Federal 
Power Commission, 237 F.2d 741, it is our position that the 
Commission had the affirmative duty to make a determination as 
to the lawfulness of the stock acquisition. 
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Disclosures Subsequent to the Merger Proceedings 

Since the disposition of the merger proceedings by the Commis- 
sion, hearings have been held before the Special Subcommittee 
on Legislative Oversight of the Committee on Interstate and For- 
eign Commerce of the House of Representatives of the United 
States, relating to Federal Power Commission matters. The testi- 
mony before that Subcommittee disclosed that during the period 
of time the merger applications and proceedings were before the 
Commission, telephone calls and visits were made upon certain 
Commissioners who participated in the decision by representatives 
of applicants. 

Social contacts during the pendency of these proceedings were 
also recited. 

Upon one occasion applicants’ representative requested a Com- 
missioner “‘to hurry some cases along.” On another occasion it 
was stated, with reference to El Paso’s representative, “He does 
come into the office occasionally, in which usually a matter of 
expediting, getting cases going, would be mentioned.” It should 
be pointed out that as to most of these meetings no recollection 
remained as to the conversations which occurred or, when it did, 
memory dictated that the merits of cases were not discussed. The 
expedition of matters before the Commission was discussed, how- 
ever. And some matters were discussed, “I don’t believe that he 
ever discussed any business matter with me on more than two or 
three occasions.” 

The precise dates of office visits, telephone calls, social engage- 
ments—all of these are set forth in the reporter's transcript of 
the hearings before the Subcommittee.* At time of argument Cali- 


2. See p. 919 Committee Transcript. 

3. Pages 444, 461, 467, 468, 469, 507, 508, 522, 523, 524, 525, 851, 
852, 853, 878, 879, 880, 881, 882, 883, 884, 885, 886, 887, 888, 889, 
890, 891, 892, 893, 894, 895, 918, 919, 949, Committee Transcript. 
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fornia will move the Court for permission to present the tran- 
script of the hearings to the Court. 

California asserts that on the question of due process and fair 
hearing the time given to an adequate consideration of this case 
is crucial. Any influence apart from the record which prompted 
a decision in less than adequate time was improper. 

California does not adopt an ivory tower or recluse attitude 
with reference to the functions of Commissioners and of an admin- 
istrative agency. It does maintain, however, that the contacts 
made, off the record, place it in an unknown disadvantageous 
Position. Such activities violate the norm of conduct required by 
the agency itself. 

Section 1.4(3) of the Rules of Practice and Procedure of the 
Federal Power Commission provides: 


“All persons appearing before the Commission or the pre- 
siding officer must conform to the standards of ethical con- 
duct required of practitioners before the Courts of the United 
States, and where applicable, to the requirements of section 
12 (i) of the Public Utility Holding Company Act of 1935 
(49 Stat. 825; 15 U.S.C. 79 (i)).” 


See, United Air Lines, Inc., Petitioner v, Civil Aeronautics 
Board, Respondent, No. 15414; Trans World Airlines, Inc., Peti- 
tioner v. Civil Aeronautics Board, Respondent, No. 15415, de- 
cided May 19, 1960, United States Court of Appeals for the Dis- 
trict of Columbia. 


Conclusion 

California submits that the decision of the Commission herein 
should be reversed, for the following reasons: 

1. The Commission committed. error by adopting, upon the 
facts of this case, an erroneous standard of public convenience 
and necessity. 

2. The Commission committed error in failing to require or 
to take evidence relating to economic impact and rates. 
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3. The Commission committed error in its treatment of the 
antitrust violation and in failing to find upon the lawfulness of 
the stock acquisition. 

4. The Commission violated due process and committed error 
by its use of official notice in this case. 

5. The Commission and the Examiner committed error by 
failing to give full consideration to the documentary material 
presented to its Examiner. 

6. The Commission denied California due process and com- 
mitted error by virtue of one-sided conversations, off the record, 
with representatives of applicants. 

For the foregoing reasons, California requests that the decision 
herein be reversed and remanded to the agency, and for such 
other relief as may seem meet and proper to the Court. 

Dated: December 2, 1960. 


Respectfully submitted, 


WriaM M. BENNETT 


Special Counsel for the 
State of California 
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Certificate of Service 


I hereby certify that I have this day served the foregoing motion 
by mailing copies thereof to counsel at the following addresses: 


Charles V. Shannon, Esquire 

Stanley M. Morley, Esquire 
1700 K Street, N. W. 
Washington 6, D. C. 


Arthur H. Dean, Esquire 
Sullivan & Cromwell 

48 Wall Street 

New York 5, New York 


Allen R. Grambling, Esquire 
Post Office Box 153 
EI Paso, Texas 


Howard E. Wahrenbrock, Esq. 
Solicitor, Federal Power Commission 
441 G Street, N. W. 
Washington 25, D. C. 


Dated: San Francisco, December 2, 1960. 


WILLIAM M. BENNETT 


Special Counsel for the 
State of California 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15687 


PEOPLE OF THE STATE OF CALIFORNIA, PETITIONER 
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Ex Paso Naturat Gas CoMPANy, INTERVENER 
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BRIEF FOR THE UNITED STATES, AMICUS CURIAE 


he United States submits this brief as amicus curiae to 
set forth its views on the “antitrust” issues in this proceeding. 
This brief is addressed to two principal points: 

(1) That the Commission failed to give adequate considera- 
tion, in reaching its determination under the public conven- 
ience and necessity standard, to the charges and admissions 
as to the illegality under Section 7 of the Clayton Act of the 
acquisition of the stock of Pacific Northwest Pipeline Corp. 
(Pacific) by El Paso Natural Gas Co. (El Paso) which pre- 
ceded and was inexorably tied in with the proposed asset 
acquisition, the subject of both the Commission proceeding 
and this petition for review. 

(2) That the Commission based its consideration of the 
antitrust issues in this case upon an assumption which we be- 
lieve to be erroneous, namely, that, under the last paragraph 
of Section 7 of the Clayton Act, its approval of the proposed 
asset acquisition would immunize that transaction, when “duly 
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“ 


consummated”, from liability under Section 7 of the Clayton 
Act. 

Both of these issues are comprehended within the Petition 
for Review (p. 5, Specification of Error 2), and were suffi- 
ciently preserved for consideration by this court by objections 
urged before the Commission in California’s Petition for Re- 
hearing (pp. 7 and 12-13) in conformity with the require- 
ments of Federal Power Commission v. Colorado Interstate 
Gas Co., 348 U.S, 492." 


The interest of the United States 


The United States has a substantive interest in the outcome 
of this case because of the potential impact of the Commis- 
sion’s action upon the enforcement of the antitrust laws gener- 
ally, and specifically because of its effect upon a pending anti- 
trust action which the United States has brought in the district 


1The Commission ordered “adopted” the Examiner's Opinion in this case 
(R, 15,024) and, in particular, followed the Examiner's Opinion with re- 
spect to antitrust matters. In addition, the Commission expressly said 
(in the portion of its own opinion dealing with antitrust matters) that 
“transactions consummated pursuant to Commission authority” are “ex- 
empt” from the provisions of Section 7 of the Clayton Act (R. 15,027). 
The Examiner had found that this “exemption”, which he spelled out of 
the last paragraph of Section 7 of the Clayton Act, authorized the Com- 
mission to approve asset mergers violative of the Clayton Act if the Com- 
mission believed they would “nevertheless be in the public interest” (R. 
14,872), that this was true despite the fact that the asset merger stemmed 
from a prior stock acquisition which was the subject of an antitrust action 
in which the companies admitted there was a “high probability” that there 
would be an adjudication of violation (R. 14,874), and (in a paragraph to 
which California expressly took exception (Exception No. 3, p. 3)), that 
the fact that El Paso would be ordered to divest itself of the Pacific stock 
was an additional reason for approving the proposed asset merger (ibdid.). 
In its Petition for Rehearing, California challenged these conclusions in 
the Commission decision (including the adopted Examiner’s decision), 
stating (1) “the decision erred in disposing of the antitrust issue when it 
adopted the reasoning of the examiner’s report that an administrative 
agency can dispose of [the antitrust] issue even as against later judicial 
determination (Petition for Rehearing p. 7) and (2) “The merger was not 
sought to meet the public convenience and necessity, but, as the evidence 
shows, to frustrate action of the Department of Justice of the United 
States of America under Section 7 of the Clayton Act” (id. at 12-13). 
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court for Utah challenging. as violative of Section 7 of the Clay- 
ton Act, the purchase of virtually all of Pacific’s stock by El 
Paso? 

This action was filed on July 22. 1957. On August 7, 1957, 
less than three weeks thereafter, E] Paso and Pacific, which 
prior to the stock merger had been unable to agree upon any 
asset acquisition,® reached such an agreement and applied to 
the Federal Power Commission for authority to merge their 
assets under Section 7(c) of the Natural Gas Act, 15 U.S.C. 
§$717(f)(c). This filing was immediately followed by action 
by El Paso and Pacific in the district court seeking to dismiss 
or stay the antitrust case on grounds of the primary jurisdic- 
tion of the Commission. This motion was rejected by the dis- 
trict court, and the Supreme Court denied certiorari. See El 
Paso Natural Gas Co. v. United States, 355 U.S. 950. Subse- 
quently, over the objection of the United States, the district 
court continued indefinitely a trial in the antitrust case, which 
had been set for November. 1958. pending hearing and de- 
cision by the Federal Power Commission on the present appli- 
cation. Further efforts by the Government to induce the dis- 
trict court to proceed with the antitrust case have proved 
unavailing. 


* The United States has now moved to amend this complaint to challenge 
as well the asset acquisition which has taken place as a result of the Com- 
mission decision here in issue. 

* There is evidence by the President of Pacific in the hearing before the 
Federal Power Commission that the decision to proceed via a stock acquisi- 
tion rather than directly through an asset merger was originally dic- 
tated, at least in part. by a dexire to avoid a hearing before the Commis- 
sion, which has no jurisdiction over stock purchases (Tr. 1184, see pasxim 
Tr. 1180-1185), and that to achieve this end El Paso and Pacific were at 
the time willing to run the risk that an antitrust actien might be filed by 
the Government despite the fact that the El] Paso prosepetus on the stock 
merger (pp. 5-6) noted that its counsel had advised that “statutory im- 
munity from Section 7 of the Clayton Act is not available’, that “the anti- 
trust questions raised have no controlling precedent and are original, sig- 
nificant and difficult” and that “while the matter is not entirely free from 
doubt, it is their opinion that the proposed transaction is not in violation 
of the antitrust laws presently in effect as so far construed by the courts”. 
Even this hedged endorsement was further “qualified by the fact that 
problems under Section 7 cannot be evaluated definitively becnuse of the 
paucity of judicial decisions interpreting the statute.” (7bid.) 
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The close relationship between the Commission decision now 
before this court and the Government’s antitrust action is set 
forth in greater detail in the argument below. 


ARGUMENT 
I 


The Examiner's Decision, expressiy adopted by the Com- 
mission, makes clear that the proposed asset acquisition was 
not a separste and independent transaction but was integrally 
related to and stemmed from the prior stock merger which is 
the subject of the pending antitrust action. ‘“E} Paso”, the 
Examiner held (R. 14851). “sought to acquire not just the 
Pacific common stock but the facilities of Pacific’. The 
Pacifie stockholders, for tax reasons. refused, and El Paso was 
forced to agree to a simple stock purchase which expressly 
“provided that there would be no merger of the two corpora- 
tions” ({bid.). When, however, it secured 99.8 percent of the 
Pacifie stock, and after it became aware that a Government 
antitrust action challenging the stock acquisition was imminent. 
£1} Paso was able to utilize its new position (which the Govern- 
ment was about to challenge as illegal) to secure agreement by 
the two commonly-owned corporations to a merger of all of 
Pacific’s assets into 1 Paso. 

This action, the Examiner found, was. in the words of the 
FE] Paso president, “considerably stimulated by the fact that 
the Attorney General of the United States was prepared to file 
an antitrust sult against us” (R.14873-74). and he aiso referred 
to the president's “frank admission” of the “high probability” 
of an adverse decision in the antitrust action if the Commission 
did not approve its asset acquisition (R. 14874). But neither 
the Examiner nor the Commission. in reaching their respective ° 
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conclusions, considered that these admitted facts militated 
against approval of the acquisition as satisfying the standard 
of “publie convenience and necessity’. Instead, the “high 
probability that [FE] Paso] will be ordered [to divest itself 
of the Pacific stock] in the pending civil action” was found 
by the Examiner to be a reason why approval of the merger 
would be in the public interest (ibid.). 
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This view, we submit. involved a legally erroneous applica- 
tion of the pertinent standards. Concededly, the Federal 
Power Commission not only lacks authority to enforce the 
Clayton Act as such against natural gas companies, but it has 
no regulatory authority over stock. as contrasted with asset, 
acquisitions by such companies. But it does not follow that 
the events which led up to the filing of the application are 
irrelevant and without significance in raising the “public 
interest” factors involved, and that the application should be 
treated as if it were an original proposal not affected by an 
admitted objective of cireumventing a probable adverse adjudi- 
cation in the antiivust action against the siock acquisition. 
Sce Southern Sleaniship Co. v. onal Labor Relations Board, 
316 US. 31: Federal Communications Commission v. Amer- 
ican. Broadcasling Co., 347 U.S. 284: Uuited States v. Radio 
Corporation of Aimerica, 358 U.S. 334: and Cily of Pitts- 
burgh v. Federal Power Commission, 95 U.S. App. D.C. 113, 
237 F. 2d 741 

In view of the findings of fact, the Commission's determi- 
nation must reflect an implicit assumption tat. if the courts 
had found the stock merger to be jHegal under the Clayton 
Act and had ordered EF] Paso to divest itself of all its Pacifie 
stock, approval would nonetheless be given to any proposed 
asset merger 1] Paso and Pacifie might subsequently agree 
upon, There are at least two difficulties with such an Se 
tion: (1) it fails to take into account the real possibility, 
not probability, that the court in granting relief would es 
prohibited evasion of its decree through possible dealings in 
assets of the two corporations: and (2) it contemplates, with- 
out any apparent basis in fact. that an independent Pacific 
would agree to an asset merger—despite the fact that an in- 
dependent Pacific has hitherto always been unwilling to do 
so. But there is a further and more fundamental Sroka 
namely, that the Commission's authority does not extend. 
our view, to validating an asset merger as in the public con- 
venience and necessity where it is the direct outgrowth of a 
stock merger which violates the Clayton Act. In the instant 
case, we submit, a legal infirmity inheres in approval of the 
El Paso-Pacifie asset merger which was the by-product of a 
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stock acquisition admittedly having a “high probability” of 
being declared illegal in the still-pending Clayton Act 
proceeding. 

The situation in the present case, it should be stressed, is 
significantly different from that involved in McLean Truck- 
ing Co. v. United States, 321 US. 67, and City of Pittsburgh v. 
Federal Power Commission, 99 U.S. App. D.C. 113, 126, 237 F. 
2d 741, 754. In those cases, where a transaction before the 
agency for approval was challenged as being in violation of 
the antitrust laws. the courts held that the agency must as 
part of its public interest determination give serious consid- 
eration to the policy of the antitrust laws, but, where it does 
so, the courts will normally not set aside the agency determi- 
nation “if the Commission did not exceed the statutory limits 
within which Congress confined its discretion and its findings 
are adequate and supported by evidence” (McLean Trucking 
Co., supra at 88).‘ These rulings might arguably be con- 
trolling if the only question before the Power Commission 
was whether approval of the asset acquisition as an original 
matter was, in and of itself, consistent with the public con- 
venience and necessity. But the problem before the Com- 
mission here went beyond consideration of the impact of the 
merger upon the competitive situation in the natural gas in- 
dustry in the western states. On the specific facts here, the 
question is whether El Paso may utilize the power achieved 
through its challenged stock acquisition to secure Pacific’s 
previously unavailable consent to an asset merger in the hope 
that Commission approval of the merger would have the 
effect either of immunizing the stock acquisition from Sec- 
tion 7 of the Clayton Act. or at least of precluding the courts 
from granting effective relief in the pending proceeding under 


“The Commission in its brief relies heavily upon McLean which it asserts 
was determined under a statutory scheme essentially identical to the one 
involved here. While in our view, this reliance is misplaced, for reasons 
set forth in the text, it should be noted that the Interstate Commerce Act, 
unlike the Natural Gas Act, not only gives express immunity to any Com- 
mission-approved merger from liability under the antitrust laws (49 U.S.C. 
5(11)) (see Point II, infra), but provides that “the authority conferred 
by this section [upon the ICC] shall be exclusive and plenary * * Rig 
(ibid.). 


” 
( 


that Act. The Government's antitrust action was outstand- 
ing and pending at the time the companies sought approval 
of the asset acquisition by the Commission. We submit that, 
in such circumstances. and against such a background, the 
Commission failed to give proper consideration to the rela- 
tionship between the stock acquisition and the assets merger, 
and that in any event the asserted power to immunize the 
transaction under Section 7 of the Act (which—as we shall 
next discuss—-we believe the Commission does not possess) 
would constitute a factor militating against, rather than 
favoring, approval.’ 


II 


In our view, the Commission (and the Examiner) premised 
their discussions of the antitrust issues upon an assumption 
that Congress intended to immunize any asset merger ap- 
proved by it from liability under Section 7 of the Clayton 
Act, and that therefore. regardless of whether the transaction 
might violate the Clayton Act (a determination they expressly 
refrained from making), it could be approved if the Commis- 
sion believed the public benefits of merger outweighed the 
burdens. This conclusion was not based upon any provision 
in the Natural Gas Act. which, unlike a number of other regu- 
latory enactments (see p. 10, infra), does not purport to confer 
immunity under the antitrust laws upon Commission- 
approved transactions: the only reference in the Act to the 
antitrust laws is Section 20a, 15 U.S.C. 717 (s), which pro- 
vides that the Commission may refer apparent violations of 
the antitrust laws to the Attorney General for possible crim- 


*The Commission invited the Antitrust Division of the Department of 
Justice to participate in its hearings. but the Division did not do so. Under 
United States v. Radio Corporation of America, 358 U.S, 334, the Depart- 
ment of Justice wax not required to participate in the Commission hearings, 
but could remain wholly apart from those proceedings (see 358 U.S. at 352). 
For its part, the Division requested the Commission to defer its hearing 
until after district court could hear and determine the antitrust suit. The 
Commission refused to do so, but on October 7, 1958, after the hearings had 
been commenced, the Commission wrote to the district court offering to 
suspend further hearings should the court proceed to trial in the antitrust 
ease; the court did not request the Commission to suspend hearings, and 
postponed the trial. 
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inal prosecution. Instead, the Commission found the power 

to immunize asset mergers from liability under Section 7 of 

the Clayton Act from the last paragraph of that section itself. 

This paragraph reads: 

Nothing contained in this section shall apply to transac- 
tions duly consummated pursuant to authority given by 
the Civil Aeronanties Board, Federal Communications 
Commission. Federal Power Commission. Interstate 
Commerce Commission. the Securities and Exchange 
Commission in the exercise of its jurisdiction under See- 
tion 79j of this title. the United States Maritime Com- 
mission. or the Secretary of Agriculture under any statu- 
tory provision vesting such power in such Commission. 
Secretary or Board. 


This section, the Examiner (R. 14872. 14873). with the appar- 
ent approval of the Commission (R. 15027), held “shows a 
positive legislative intent to permit mergers of natural gas com- 
panies, when found by the Commission to be in the public 
interest. even in the presence of things scught to be prevented 
by the Clayton Act.” We believe this to be error. 

The pertinent language does not merely state that the section 
shall not apply to “transactions duly consummated pursuant to 
authority given by” the several named agencies. Instead, it 
concludes with the statement that such authority must be 
“under any statutory provision vesting such power in such 
Commission. Secretary, or Board.” The legislative history of 
the section demonstrates. we believe. that, in using the words 
“such power”, Congress had reference to express statutory 
powers already given, or subsequently to be given to, the 
named agencies to give immunity from the antitrust laws to 
mergers they had approved. 

This is perhaps most clearly set forth in the Senate Report on 
the bill which became the 1950 amendment to Section 7 of the 
Clayton Act. In explaining the inclusion of the Maritime 
Commission, which had been added to the list of agencies re- 
ferred to in the final paragraph, the Report stated (S. Rep. 
1775, 81st Cong., 2nd Sess., p. 2): 


The Maritime Commission, at its request, has been 
included in the category of agencies to which the act does 
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not apply when its transactions are duly consummated 
pursuant to authority given that Commission. In mak- 
ing this addition. however, it is not intended that the 
Maritime Commission, or for that matter any other 
agency included in this category, shall be granted any 
authority or power which it does not already possess. 
(Emphasis added.) 
Similarly, th 
provision, stressed that “Thes : clready have juris- 
diction over » ‘ations and there is no disposition to 
change the present arrangement regarding them” (A, Rep. 
hasis nddod), 
unguage in the Act 
which, in and of itself, was ineffective in the absence of other 
language in the statutory authorizations of the named agencies 
is also made explicit in the legislative history, During the 
course of hearings in the SOth Conzress on a predecessor bill 
containing virtually the same terms, the lnanguage was objected 
to by the Departinent of Justice on srounds that “it appeses to 
be unnecessary and should be deleted. The] j vould not sleet 
the powers of the administrative bodies under the specific stat- 
utes which they administer, * * *” (iTearings before Subcom- 
mittee No. 2 of the House Committee on the Judiciary, SOth 
Cong.. Ist Sess., p. 241). Commenting upon this recommenda- 
tion, Congressman Kefauver, an author of the bill. steted (éd. 
at p. 258): 

The Attorney General has recommended that the 
whole paragraph * * * be omitted but all of these 
agencies involved, with the exception of the Surplus 
Property Board, has specifically asked that this exclu- 
sion be placed in the bill, and they fear that with its 
reehactinent without the exclusions might cause some 
confusion insofar as their power and jurisdiction is con- 
cerned. [Sic] I would like to ask that all agencies re- 
main excluded except the Surplus Property Board 
which is now the War Assets Administration. 


In other words, the language (as its terms indicate) was not 
intended to give an agency any new authority but merely to 
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calm fears* that the passage of the amended Clayton Act 
might in some unspecified manner change the existing 
situation. 

Nor can it be argued that this interpretation writes the 
Power Commission out of the list of agencies referred to in the 
paragraph since it, alone of all of those mentioned, appears 
to have no independent statutory authority to immunize the 
transactions it approves from liability under the antitrust 
laws.” For it is clear that the paragraph has no operative effect 
with respect to such agencies as the Interstate Commerce 
Commission, Civil Aeronautics Board. Securities and Ex- 
change Commission and Federal Maritime Board, and there 
is no suggestion or intimation of any kind in the legislative 
history that the Power Commission (which as far as we have 
been able to discover is not separately mentioned at any place 
in the hearings, reports or debates) was intended to be singled 
out as the one agency in the group which was being afforded 
new or enlarged powers by this new proviso to Section 7 of the 
Clayton Act. On the contrary, its inclusion in the list might 
have resulted from a desire to avoid any claim that enactment 
of the new law giving the Federal Trade Commission (and 


the courts in a suit brought under 15 U.S.C. 25) authority to 
pass upon asset acquisitions in the several areas coming with- 
in the Power Commission’s existing jurisdiction did not ne- 
gate the latter's continuing authority and duty to approve 
such transactions under the public convenience and necessity 
standard. 


*One such fear had been expressed during hearings in the preceding, 
79th Congress by the Association of American Railroads, which actually 
suggested the need for additional language. See Hearings before Sub- 
committee No. 3 of the House Committee on the Judiciary, 79th Cong., 
1st Sess. (Serial No. 8), pp. 349-350. The Interstate Commerce Com- 
mission merely stated that the provision was only “declaratory” as to it, 
since “the Clayton Act is now made inapplicable to transactions governed 
by Section 5 of the Interstate Commerce Act” (id., at 359). 

7¥or the statutory provisions giving immunity from the antitrust laws 
to transactions approved by the other named agencies, see 49 U.S.C. 1384 
(CAB) : 47 U.S.C. 2822(¢) (FCC) : 49 U.S.C. 5(11), 5b(9), (ICC) : 15 U.S.C. 
79(u) (SEC) ; 46 U.S.C, 814 (Maritime Board) ; 7 U.S.C. 608(b) (Secretary 
of Agriculture). 
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The only judicial construction of the last paragraph of Sec- 
tion 7 of the Clayton Act, Maryland and Virginia Milk Pro- 
ducers Ass'n v. United States, 362 U.S. 458, 469-470, is consis- 
tent with the view we have taken. There it was argued that 
the reference to the Secretary of Agriculture in the last para- 
graph immunized from prosecution under Section 7 of the 
Clayton Act a merger of a diary with a milk cooperative, the 
financial aspects of which had been approved by the Depart- 
ment of Agriculture. In rejecting this argument the Supreme 
Court stated: 


The Association contends that its purchase of Embassy 
Dairy was “consummated pursuant to authority given 
by * * * the Secretary of Agriculture.” The trouble 
with this contention is that there is no “statutory pro- 
vision” that vests power in the Secretary of Agricul- 
ture to approve a transaction and thereby exempt a 
cooperative from the antitrust laws under the circum- 
stances of this case. While there is a “statutory pro- 
vision” vesting power in the Secretary of Agriculture 
to enter into agricultural marketing agreements which 
“shall be deemed to be lawful” and “not * * * be in 
violation of any of the antitrust laws of the United 
States,” no such marketing agreement is involved here. 


The Milk case would seem clearly to indicate that the “ap- 
proval,” to be effective in granting Section 7 immunity, must 
be made under an independent statutory provision authorizing 
the grant of such immunity. No such provision is here 
involved. 

There are a number of other persuasive reasons for con- 
cluding that Congress could not have intended to vest the 
Power Commission with the authority to grant immunity from 
Section 7 of the Clayton Act. The entire purpose of the 1950 
amendments to Section 7 was to strengthen that section in 
preventing the evils of monopolization and concentration “by 
reaching incipient restraints” (see S. Rep. No. 1775, 81st Cong., 
2d Sess., p. 5, and passim: H. Rep. No. 1191, passim). And 
one of the principal objectives was the avoidance of the diffi- 
culties raised by such decisions as Federal Trade Commission 
v. Western Meat Co., 272 US, 554, and Arrow-Hart & 
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Hegeman Electric Co. v. Federal Trade Commission, 291 U.S. 
587, where effective relief in antitrust actions against stock 
mergers had been nullified by a subsequent asset acquisition 
beyond the reach of the section as then constituted. It would 
be anomalous if the precautionary reference to the Power Com- 
mission in the final paragraph of the section were to result, in 
the natural gas field, in exactly the situation which the 1950 
amendments were intended to overcome. Yet if Commission 
approval of the asset acquisition were to immunize that trans- 
action under Section 7 of the Clayton Act. it is difficult to per- 
ceive how the courts could render any effective relief if the 
Governinent eventually prevails in the pending action against 
the stock acquisition.® 

In any event, the company’s theory of immunization, at best. 
leads to a situation where the end-result might well depend 
upon whether the court action or the Commission proceeding 
first reaches its conclusion. For, even under this interpreta- 
tion of the final paragraph of Section 7, it is clear that the 
immunization takes effect only after Commission decision with 
respect to transactions “duly consummated” thereunder. By 
no conceivable interpretation of the language can the mere 
filing of an application with the Commission immunize the 
proposed merger from liability under Section 7 of the Clayton 
Act. And. since that section now covers asset as well as stock 
mergers. it is equally clear that a district court has power, 
if it determines that the stock acquisition is illegal, to direct by 
way of relief not only that the stock acquisition be set aside 
but that the parties withdraw any resulting application for 
approval of an asset merger which they might have filed. or 
contemplate filing with the Commission. However, Congress 
could hardly have intended that a merger should be legal or 


*Unlike the Power Commission, it should be noted, the other agencies 
mentioned not only have express immunization powers in their enabling 
legislation, but are authorized to pass upon stock as well as asset 
acquisitions, 
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illegal depending upon which of two coordinate Government 
bodies proceeded to decision first.” 

Finally, it should be noted that in every case where Congress 
has expressly provided that an agency-approved transaction 
should be exempted from liability under the antitrust laws (see 
note 7, supra) ii has done so in general terms applicable to all 
of the provisions of the antitrust laws, and not merely with 
respect to one of the overlapping provisions. It would seem 
rather pointless for the Commission to have been granted au- 
thority to immunize « iransaction from liability under Section 7 
of the Clayton Act when the same transaction would still 
remain liable to challenge under Sections 1 and 2 of the Sher- 
man Act. Yet that this Sherman Act liability remains cannot 
be questioned. See United States vy. Radio Corporation of 
America, 358 U.S, 334. 

In sum, the view that approval of the asset acquisition 
immunizes that transaction from Hability under the Clayton 
Act cannot be squared with the legislative scheme as made 
clear by the language and legislative history of the 1950 amend- 
ment. Since the Commission's consideration of the antitrust 


consequences of the asset acquisition seems clearly to have 
been predicated upon the premise of the existence of such au- 
thority, the case must (independent of the error set forth in 
Point I. supra), be remanded for reconsideration. Securities 
and Exchange Commission y. Chenery Corp., 318 U.S. 80. 


“Where a Government antitrust action has, as here, been filed it would 
seem preferable for the Commission to defer action on any application 
placed before it pending the outcome of the court action: this wus the 
procedure the United States recommended here. It should be noted that 
the Commission offered to suspend its proceedings if the court determined 
to proceed with its trial, but the court declined to do so. 
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CONCLUSION 


For the foregoing reasons, the decision of the Federal Power 
Commission should be vacated and the cause remanded with 
instructions that the Commission either deny the application 
or await the outcome of the antitrust litigation. 

Respectfully submitted. 


J. Lee RANKIN, 

Solicitor General. 
Rosert A. Bicks, 
Assistant Attorney General. 
Ricuarp A. SOLOMON, 
Grorce D. Reycrart, 
Aan S. Warp, 

Attorneys. 
January 1961. 


U,%, COVES NMENT PRINTING OFFICE: 1961 


No. 15687 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


PEOPLE OF THE STATE OF CALIFORNIA United States Court of Appeais 
For the 
Petitioners, District of Columbia Circuit 


vs. FILED APR 181960 
FEDERAL POWER COMMISSION, Sy A) dliwal” 
CLERK 


Respondent. 


PETITION TO REVIEW AND SET ASIDE 
ORDERS OF THE FEDERAL POWER COMMISSION 


WILLIAM M. BENNETT 
Attorney for the 
State of California 


514 State Building 
San Francisco 2, California 


SUBJECT INDEX 


Jurisdiction and Venue... 
Statement of the Proceeding . 
Specification of Errors . 


TABLE OF AUTHORITIES CITED 
Constitutions 
California Constitution, 


Article XII, Sections 22, 23 


Statutes 


Natural Gas Act (Act of June 21, 1938, 
¢.556, 52 Stat. 82, et seq., 15 U.S.C. 
§717): 


Section 7 rare ake 
Section 15(a) .. . 

Section 19(a) ........ 
Section 19(b) ........ 
Public Utilities Code of California: 
Partick sot se hy, AYN Yer te Rte 
Section 216(a) ... sat Rom 


No. 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


PEOPLE OF THE STATE OF CALIFORNIA, 
Petitioners, 
vs. 
FEDERAL POWER COMMISSION, 


Respondent. 


PETITION TO REVIEW AND SET ASIDE 
ORDERS OF THE FEDERAL POWER COMMISSION 


TO THE HONORABLE, THE JUDGES OF THE UNITED STATES COURT 

OF APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT: 

Come now petitioners, the People of the State of 

California, being aggrieved by the Order Issuing Certificates 
of Public Convenience jand Necessity Authorizing Merger With 
Conditions and Adopting With Modifications the Decision of the 
Presiding Examiner of the Federal Power Commission, hereinafter 
called Commission, issued December 23, 1959, and by the Commis- 
sion's Order Denying Rehearing and Stay, issued February 17, 1960, 
in the Commission proceeding entitled "In the Matters of Pacific 


Northwest Pipeline Corporation, El Paso Natural Gas Company", 


Docket Nos. G-13018 and G-13019, and respectfully petition this 


Honorable Court to review and set aside said orders. 


JURISDICTION AND VENUE 


This petition is filed under and pursuant to the provi- 
sions of Section 19(b) of the Natural Gas Act (Act of June 21, 
1938, ¢.556, 52 Stat. 831; 15 U.S.C. §717r(b)), which provides 
in part as follows: 


"(b) Any partyto a proceeding under this act 
aggrieved by an order issued by the Commission in 
such proceeding may obtain a review of such order in 
the circuit court of appeals of the United States for 
any circuit wherein the natural-gas company to which 
the order relates is located or has its apart place 
of business, or in the United States Court of Appeals 
for the District of Columbia, by filing i: such court, 
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within sixty days after the order of the Commission 
upon the application for rehearing, a written petition 
praying that the order of the Commission be modified 
or set aside in whole or in part. * * *" 

The People of the State of California intervened in the 
aforementioned proceeding before the Commission, being Docket 
Nos. G~13018 and G-13019, as permitted by Section 15(a) of the 
Natural Gas Act (Act of June 21, 1938, c.556, 52 Stat. 829; 

15 U.S.C. §717n(a)) and became parties to said | proceeding. 

El Paso Natural Gas Company, hereinafter called El Paso, 
is a natural~gas company within the meaning of |the Natural Gas 
Act and is located and has its principal place jof business in the 
City of El Paso, State of Texas. The Pacific Northwest Pipeline 
Corporation, hereinafter called Pacific, is a natural-gas company 
within the meaning of the Natural Gas Act and is located and has 
its principal place of business in Salt Lake City, State of Utah. 
Inasmuch as the orders of the Commission as to |which petitioners 


seek to obtain a review relate to El Paso and Pacific, this Court 


has jurisdiction to review said orders pursuant to Section 19(b) 


of the Natural Gas Act, supra. 


STATEMENT OF PROCEEDING 

On August 7, 1957, El Paso, pursuant to Section 7 of 
the Natural Gas Act (Act of June 21, 1938, ¢.556, 52 Stat. 82h; 
15 U.S.C. §717f(c); Act of February 7, 1942, c.49, 56 Stat. 83; 
15 U.S.C. §717f(¢)) applied to the Commission for a certificate 
of public convenience and necessity authorizing it to acquire and 
operate all of the facilities and properties of Pacific. Pacific, 
pursuant to Section 7 of the Natural Gas Act (Act of June 21, 1938, 
¢.556, 52 Stat. 824, 15 U.S.C. §717(b) at the same time applied 
for permission from the Commission to abandon the same facilities 
and the service rendered by them, in order to complete the merger. 

El Paso sells approximately eighty per cent of its gas 
for consumption in California. Gas for consumption in California 
is sold to Pacific Gas and Electric Company (P.G.& E.), Southern 
California Gas Company and Southern Counties Gas Company of 


California (Southern California Companies). Said companies are 


public utilities within the meaning of Section 216(a) of the 
Public Utilities Code of California, and are subject to the regu- 
latory authority of the California Public Utilities Commission, 
including the fixing of rates and charges for the sale of natural 
gas (California Constitution, Article XII, Sections 22 and 23; 
Public Utilities Code of California, Part 1). 

Pursuant to Section 7 of the Natural Gas Act, supra, 
public hearings were held before the Commission upon the said 
applications. The proceedings culminated in the issuance by the 
Commission on December 23, 1959, of the aforementioned Order Issu- 
ing Certificates of Public Convenience and Necessity Authorizing 
Merger With Conditions and Adopting With Modifications the Decision 


of the Presiding Examiner in Docket Nos. G-13018 and G-13019. 
As authorized by Section 19(a) of the|Natural Gas Act 
(Act of June 21, 1938, ¢.556, 52 Stat. 831, 15 U.s.c. §717r(a)), 
your petitioners on January 19, 1960, filed with the Commission 
an application for rehearing. On February 17, 1960, the Commission 
issued its Order Denying Petition For Rehearing|and Stay. By said 
order, the Commission denied your petitioners' application for 
rehearing and stay. 
This Petition to Review and Set Aside|Orders of the 
Federal Power Commission is filed within sixty days after the 


issuance of the order of the Commission denying| your petitioners' 


application for rehearing. (Section 19(b), Natural Gas Act, supra.) 


Within the provisions and meaning of $ection 19(b) of 
the Natural Gas Act, supra, your petitioners are aggrieved by the 
action taken by the Commission in said Docket Nos. G-13018 and 
G-13019 in that your petitioners are charged with the duty of 
protecting the interests of the several million|gas consumers in 
the State of California, the vast majority of whom are served by 


the aforementioned California public utilities. 


SPECIFICATION OF ERRORS 

Petitioners submit that, by its Order| Issuing Certifi- 
cates of Public Convenience and Neceasity Authorizing Merger With 
Conditions and Adopting With Modifications the Decision of the 
Presiding Examiner issued December 23, 1959, and its Order Denying 
Petition for Rehearing and Stay issued February /17, 1960, the 
Commission erred in each and all of the following respects: 

1. In failing to consider the effect | of the merger upon 
rates and upon the allocation of costs of the combined system. 


2. In holding that approval of the merger does not 
violate the policy of the antitrust laws. This finding was de- 
cided upon evidence not contained in the record; upon evidence 
purported to be supplied through the device of official notice, 
without proper or timely notice having been given to the inter- 
venors to meet such evidence. 

3. In approving the merger despite evidence in the 
record disclosing the financial unsoundness of Pacific. ‘The 
public convenience and necessity does not require that the rate- 
payers of El Paso underwrite a financially weaker corporation. 

4, In holding that the merger is justified by reason 
of the fact that El Paso will have additional Canadian gas. The 
record shows that Canadian gas is available to El Paso through the 
device of contract. 

5. In holding that the merger furnishes improved uti- 
lization of gas reserves and flexibility of operation. There is 
no evidence in the record to support such findings or conclusions. 

6. In failing to give full and fair consideration to 
the record. All of the reasons in opposition to the merger were 
not fully considered by the Commission. 

Your petitioners were and are aggrieved in each and all 
of the respects hereinabove specified, and assign each and all 
of them as error herein. 

WHEREFORE, petitioners respectfully pray: 

1. That a certified copy of this petition be forthwith 


served upon a member of respondent, the Federal Power Commission. 


2. That respondent, in conformity with Section 19(b) 


of the Natural Gas Act, be required to certify and file with this 


Court a transcript of the record upon which the 


orders here com- 


plained of and sought to be reviewed were entered. 


3. That the Commission's Order of December 23, 1959, 


and its Order of February 17, 1960, denying rehearing, be reviewed 


and if found unlawful set aside, and that an order be entered 


remanding the proceeding to the respondent Federal Power Commission 


with directions to vacate its Orders and to issue instead a new 


Order which does not include the errors specified herein. 


4, That petitioners be granted such other and further 


relief to which they may be entitled in the premises. 


Respectfully submitted, 


/3/ WILLIAM 
Wi am 
Attorne 
State o 


DATED: San Francisco, California, 
April 14, 1960. 


M. BENNETT 
nne 


for the 
California. 


State of California 
City and County of San Francisco 


WILLIAM M. BENNETT, being sworn, says: 

That he is the Attorney for the State of California, 
and that he is authorized to subscribe to the foregoing Petition 
to Review and Set Aside Orders of the Federal Power Commission; 
that he has read said petition and knows the contents thereof, 
and the matters set forth in said petition are true and correct 


to the best of his knowledge, information and belief. 


/s/ WILLIAM M. BENNETT 


am M. nne 


Subseribed and sworn to before me 
this l4th day of April, 1960. 


/s/ Miriam M. Johnson 


Notary Public in and for 


Pu ¢ 
the State of California. 
My commission expires Mar. 31, 1963. 
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Los Angeles 54, California 


Milford Springer 

Robert M. Olson, Jr. 

Box 2736 Terminal Annex 
Los Angeles 54, California 


John W. Scott 
1323 Wyatt Bui 
Washington 5, 


Richard J. Connor 


ding 
. C. 


Washington 5, 


James Lawrence 
Peter J. King 

Spencer W. Reider 

30 Rockefeller Plaza 

New York 20, New York 


L. W. Leibrand,| Chairman 

New Mexico Public Service Comm. 
P.O. Box 561 
Santa Fe, New Mexico 


E. A. Stansfiel 
Bryant 0. Donal 
1044 Gas & Elecltric Building 
Denver 2, Colorado 


A. S. Grenier 
Southern Union Gas Company 
1100 Burt Building 

Dallas 1, Texas 


Parties Attorney(s) 


Public Service Company E. A. Stansfield 

of Colorado Bryant O. Donald 
900 - 15th Street 1044 Gas & Electric Building 
Denver, Colorado Denver 2, Colorado 


The State of New Mexico Fred M. Standley, Attorney General 
State of New Mexico 
Supreme Court Building 
Santa Fe, New Mexico 


City of Los Angeles | Roger Arnebergh, City Attorney 
400 City Hall 
Los Angeles 12, California 


The State of Arizona Robert Morrison, Attorney General 
State of Arizona 
State Capitol 
Phoenix, Arizona 


The State of Texas | Will Wilson, Attorney General 
. | Texas Railroad Canmission 
Capitol Station’ 
Austin 11, Texas 


The Washington Water Alan P. O'Kelly 
Power nace 603 Spokane & Eastern Bldg. 
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P. 0. Drawer 1 Spokane 1, Washington 


Spokane 10, Washington 


The State of Wyoming Thomas 0. Miller, Attorney General 
State of Wyoming 
Capitol Building 
Cheyenne, Wyoming 


The State of Idaho Graydon W. Smith, Attorney General 
State of Idaho 
State House 
Boise, Idaho 


Pacific Gas and Electric Malcolm Furbush 
Company Richard H. Peterson 
F. T. Searls 
245 Market Street 
San Francisco 6, California 


Alan Ward 

Antitrust Division 

United States Department of 
Justice 

Washington 25, D. C. 


Dated at San Francisco, California, this 14th day of April, 
1960. 
/s3/ WILLIAM M, BENNETT 


Wiliitam M. Bennett 
Attorney for the State of California 


iv. 


NO. 
IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


PEOPLE OF THE STATE OF CALIFORNIA, 
Petitioner, 
vs. 
FEDERAL POWER COMMISSION, 


Respondent. 
i er 


SUBSTITUTION OF ATTORNEYS 


Comes now Stanley Mosk, Attorney General) of the State of 
California, and substitutes in his place and as attorney for 
the State of California in the above-entitled cause, William M. 
Bennett, Chief Counsel of the Public Utilities| Commission of 
the State of California, to represent the State of California 
herein and hereafter, 

Dated: April 14, 1960. 

STANLEY MOSK 


Attorney General of the 
State of California 


/8/ CHARLES A. O'BRIEN 


' 
Chief Assistant Attorney General 


/s/ WILLIAM M, BENNETT 


WILLIAM M. BENNETT 

Chief Counsel 
Public Utilities Commission 
State of California 


